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Art. L—INSANITY PRODUCED BY INTEMPERANCE. 


Tue subject of medical jurisprudence has not, until within 
a few years, received the attention to which it is entitled as a 
branch of legal study. Previous to Dr. Beck’s ‘Elements of 
Medical Jurisprudence,’ there was no systematic work in our 
language, which could be recommended to the student at law 
as containing a clear and comprehensive view of what has been 
well defined ‘the science which applies the principles and 
practice of the different branches of medicine to the elucida- 
tion of doubtful questions in courts of justice.’ In most cases 
where knowledge of this kind is to be applied, great reliance 
is placed upon the opinions of medical men, whose information 
and experience best enable them to form a correct judgment. 
But as these opinions are to be drawn from them upon their 
examination as witnesses, it must be admitted that some ac- 
quaintance with this science is necessary to enable the court 
to estimate the extent of the witness’s knowledge, to weigh 
the force of his evidence, and to judge of the correctness of 
his conclusions. It is indeed essential to the right administra- 
tion of justice in criminal cases. In questions of homicide, for 
instance, a little experience in courts of justice will show how 
requisite it is for the jurist to have some acquaintance with the 
nature of diseases, the effects of violence upon the human 
system, and the vast variety of causes which produce death. 
What is an adequate cause of death? did it happen in the 
course of natvre, or by accident? was it occasioned by vio- 
lence or hastened by cruel treatment? are often material points 
of inquiry. In questions of insanity, which form a most im- 
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portant class, how indispensible it is to become acquainted 
with the variety of cases in which the mysterious operations of 
this subtile disease have been traced; to ascertain the various 
forms in which it appears; to know how difficult it sometimes 
is to detect its secret influence, and the impossibility of finding 
out in what it consists, so as to define it with certainty; to be 
able to distinguish between a feigned insanity and that which 
is real; between that which is the effect of irregular habits and 
voluntary indulgence, and that which is secretly lurking about 
and may be considered as inherent in the constitution. A 
full collection of the cases which have been judicially decided, 
methodically arranged and classified under proper heads, with 
a summary of the evidence, elucidated by the results of med- 
ical observation and experience, together with a clear exposi- 
tion of the principles of law as applied to each particular case, 
is a work yet wanting. 

No principle in criminal law is more universally admitted 
than that the insane man is not responsible for his acts; that 
guilt does not attach to the individual who is unconscious of 


* his deeds; that it is the criminal mind, the wicked intent, which 


makes him the subject of punishment. And yet this princi- 
ple must be received with some qualification. Voluntary in- 
sanity, brought on by indulgence and excess, is no excuse for 
crime. A homicide, committed in the phrensy of intoxication, 
subjects the offender to punishment. And here insanity and 
its cause must not be confounded. ‘The law discriminates 
between the delirium of intoxication and the insanity which it 
sometimes produces. While the drunkenness continues, the per- 
son under its influence is responsible as a moral agent, though 
reason in the meantime has lost her dominion; but when 
the intoxication ceases, if insanity immediately follow as a 
consequence of the vice, he is, in the eye of criminal. just- 
ice, no longer amenable for his acts. ‘This legal distinction in 
the criminality of acts in relation to insanity and its causes, is 
exemplified in cases of delirium tremens, a species of madness 
which often deprives the sufferer of the power of distinguish- 
ing between right and wrong, and which medical writers attri- 
bute to frequent intoxication, or the sudden cessation from ha- 
bitual drinking, or to the combined effect of both upon the 
system. But, however just the distinction, it does not appear 
to have been judicially settled before the decision of Justices 
Story and Davis, in a late case, which it is the design of these 
few preliminary remarks to introduce. 
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At the May Term, A. D. 1828, of the Circuit Court of the 
United States, Alexander Drew, commander of the whaling 
ship John Jay, was indicted and tried for the murder of his 
second mate, Charles F. Clark, while upon the high seas. It 
appeared in evidence that previously to the voyage, during which 
the fatal act took place, Drew had sustained a fair character, 
and was much respected in the town of Nantucket, where he 
belonged. It was proved that he was a man of humane and 
benevolent disposition, but that for several months he had been 
addicted to the use of ardent spirits, and for weeks during the 
voyage had drunk to excess; that he made a resolution to re- 
form, and suddenly abstaining from drinking, he was seized 
with the delirium tremens, and that while under the influence 
of the disease he made an attack upon Clark, and gave him 
the stab of which he afterwards died. 

The first witness who testified in the case was George Gal- 
loway, the cooper on board the ship. He stated that he join- 
ed the ship in the Pacific Ocean; that he found Capt. Drew 
to be an amiable man, kind to his crew and attentive to his 
business, but that he often indulged to excess in spirituous |i- 
quors. During the latter part of August, 1827, he had been 
in the habit of drinking very freely; that they spoke a ship 
from which Capt. Drew obtained a keg of liquor, and after he 
returned to his own vessel he drunk until he became stupified ; 
that soon after he recovered a little from his intoxication, and 
ordered the keg with its contents to be thrown overboard, and 
it was accordingly done. ‘There being now no more liquor on 
board of the ship, and none to be procured, Capt. Drew, 
in two or three days, discovered signs of derangement. He 
could not sleep, had no appetite, thought the crew had con- 
spired to kill him, expressed great fears of an Indian who be- 
longed to the ship, called him by name when he was not pre- 
sent, begged he would not kill him, saying to himself he would 
not drink any more rum. Sometimes he would sing obscene 
songs and sometimes hymns, would be found alternately pray- 
ing and swearing. In the night of the 3lst of August, Drew 
came on deck and attempted to jump overboard, and when 
the witness caught hold of him he sunk down trembling, and 
appeared to be very weak. His appearance the next morn- 
ing the witness described to be that of a foolish person. At 
seven o’clock in the morning of the first of September, the 
witness, Capt. Drew, Clark, and others, were at breakfast in 
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the cabin, when Drew suddenly left the table and appeared to 
conceal something under his jacket which was on the transom 
in another part of the cabin. He immediately turned round 
to Mr. Clark and requested him to go upon deck; the reply of 
Clark was, ‘ When I have done my breakfast, sir.” Drew said 
‘Go upon deck, or I will help you,’ and immediately took from 
the transom a knife which had been covered over by his jacket, 
and before another word was spoken by either, he stabbed 
Clark in the right side of his breast. Clark was rising from 
his chair at the time the knife struck him, and immediately fell 
upon the floor. He afterwards rose up and went upon deck 
alone. As the witness left the cabin, Drew cocked his pistol, 
pointed it at him, and snapped it, but it missed fire. Capt. 
Drew followed them upon deck, and addressing the chief mate, 
said ‘ Mr. Coffin, in twenty-four hours from this, the ship shall 
go ashore.’ He was then seized, bound hand and foot, and a 
guard was stationed over him. His whole demeanor, for some 
time after, was that of an insane person. He would frequently 
call upon persons who were not on board, and who never had 
connexion with the ship. Some weeks after, when Drew first 
appeared to be in his right mind, he was informed of the death 
of Clark and its cause, he replied that he knew nothing about 
it, that when he awoke he found himself handcuffed, and that 
it all appeared to him like a dream. There had not been for 
months any quarrel or high words between Clark and Capt. 
Drew. 

The second witness was Moses Coffin, the first mate of the 
ship. Coffin stated that Capt. Drew had been in the habit of 
drinking, and that it was by the order of Drew that the keg of 
spirits was thrown overboard. He recounted numerous in- 
stances in addition to those before stated, of frivolous com- 
plaints made by Drew, of his countermanding his orders, of 
his fear of being ‘left alone, and his conversation with imagin- 
ary beings by whom he supposed himself surrounded, all going 
to prove physical weakness and alienation of mind. Though 
familiar with his habits, the witness had not, before this affair, 
supposed him insane. With regard to Clark, the witness 
dressed his wound and took care of him. Two physicians at 
a Spanish port, which they reached soon after, gave it as their 
opinion that it was not dangerous, and that it would be well in 
a few days; but Clark himself had said, in describing his com- 
plaint to witness, that the wound caused an internal flow of 
blood. It healed externally before Clark expired. 
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At this stage of the proceeding, the Court asked the District 
Attorney if he expected to change the posture of the case. 
He admitted that unless upon the facts stated, the court were 
of opinion that this insanity, brought on by the antecedent 
drunkenness, constituted no defence for the act, he could not 
expect success in the prosecution. After some consultation, 
the opinion of the court was delivered as follows: 

Srory, J. We are of opinion that the indictment upon these 
admitted facts cannot be maintained. The prisoner was un- 
questionably insane at the time of committing the offence. 
And the question made at the bar is, whether insanity whose 
remote cause is habitual drunkenness, is or is not an excuse 
in a court of law for a homicide committed by the party, while 
so insane, but not at the time intoxicated or under the influence 
of liquor. We are clearly of opinion that insanity is a com- 
petent excuse in such a case. In general, insanity is an ex- 
cuse for the commission of any crime, because the party has 
not the possession of his reason, which includes responsibility. 
An exception is when the crime is committed by a party while 
in a fit of intoxication, the law not permitting a man to avail 
himself of the excuse of his own gross sin and misconduct to 
shelter himself from the legal consequences of such crime. 
But the crime must take place and be the immediate result of 
the fit of intoxication, and while it lasts, and not as in this case 
a remote consequence, superinduced by the antecedent ex- 
haustion of the party, arising from gross and habitual drunken- 
ness. However criminal, in a moral point of view, such an 
indulgence is, and however justly a party may be responsible 
for his acts arising from it to Almighty God, human tribunals 
are generally restricted from punishing them, since they are 
not the acts of areasonable being. Had the crime been com- 
mitted while Drew was in a fit of intoxication he would have 
been liable to be convicted of murder. As he was not then 
intoxicated, but merely insane from an abstinence from liquor, 
he cannot be pronounced guilty of the offence. ‘The law looks to 
the immediate and not to the remote cause, to the actual state 
of the party, and not to the cause which remotely produced it. 
Many species of insanity arise remotely from what, in a moral 
view, is a criminal neglect or fault of the party, as from reli- 
gious melancholy, undue exposure, extravagant pride, ambition, 
&c. &c., yet such insanity has always been deemed a sufficient 
excuse for any crime done under its influence. 
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The jury without retiring from their seats, returned a verdict 
of not guilty. The case was conducted for the government 
by George Blake, Esq. District Attorney ; for the prisoner, 
by Daniel Davis and Francis Bassett, Esquires. 


An account of a trial before the Supreme Court of the state 
of Ohio, has just come into our hands, which, though different 
in some of its features, bears a strong resemblance to the 
case of Drew. In this case the point of law did not come 
directly before the court for a final decision. Whether the 
accused was at the time he committed the homicide, capable 
of discriminating between right and wrong, was a question, from 
all the circumstances of the case to be left to the jury, and they 
having returned a verdict of guilty, the court upon a motion 
for a new trial did not think proper to interfere and disturb the 
verdict. ‘The opinion of the court, however, so far as it can 
be gathered from incidental remarks made at the argument of 
counsel for a new trial, would seem to be at variance with the 
decision of the Circuit Court in the case of Drew. They say 
‘that they were not called upon to give an opinion, whether 
Mania a potu would, under any circumstances, be an excuse 
for the commission of a crime, but they feel no unwillingness 
to express their opinion, that if the insanity was the offspring 
of intemperance and the prisoner Anew that intoxication would 
produce it, he could not plead it asan apology.’ ‘This intima- 
tion from the court, and the result of the trial, seem to have 
produced considerable excitement in that quarter of the coun- 
try, and have drawn to the subject the attention of Dr. Drake, 
a distinguished medical professor, who, inthe ‘ Western Journal 
of the Medical and Physical Sciences,’ has stated the case and 
accompanied it with an elaborate discussion of the question 
‘whether Mania a potu, either temporary or protracted, be 
an excuse for crime.’ He comes to the conclusion, the correct- 
ness of which we cannot doubt, ‘ that insanity of this kind ought 
in law to be an immunity from punishment.’ His statement 
of the case is as follows : 

‘John Birdsell, of the village of Harrison, in the western part 
of this county, on the 3d inst. was arraigned before the Supreme 
Court of Ohio, for homicide. Present on the bench, Judges 
Pease and Sherman. In the indictment it was laid, that the 
defendant, on Thursday evening, 5th of March, 1829, murdered 
his wife, by cutting through her neck from side to side, with a 
narrow axe, at a single blow, which severed the spinal column, 
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and caused instant death. The proof of the fact was perfect and 
uncontroverted. The defence set up was Mania a potu. Having 
recorded the principal facts, and also been furnished with the 
notes of the prosecutor and one of the advocates, I propose to lay 
before the reader such portions of them as have a relation to the 
subject of Medical Jurisprudence. 

‘The defendant was to appearance about fifty years of age, and 
had been married nineteen or twenty years to a second wife, by 
whom he had several children, one of whom was a witness 
in the case. It appeared from the testimony, that for several 
years he had been subject to occasional fits of intoxication, which 
in the latter part of the time had been followed by Mania a potu, 
which generally lasted for several days, and went off sponta- 
neously. In these paroxysms he had the physical and moral 
symptoms which usually characterize that malady. The former 
were, great tremors of the hands, a pale face, red eyes, and some- 
times a copious perspiration even when exposed half-naked to a 
cold atmosphere. The moral phenomena were, disordered per- 
ceptions of sight and hearing, so that he often insisted, that he 
saw himself surrounded by snakes and other reptiles, or by armed 
men who sought to kill him; or supposed he heard strange sounds 
of trumpets, or vocal music, or conversation of which he was the 
subject, and the object of which was mischief to himself. He 
was thus filled with apprehension for his safety, and sometimes 
ran about the village at night, as if attempting to escape from bad 
persons who were pursuing him. On a certain night, he made 
so much clamor as to excite the idea of several men engaged in 
ariot. At another time, in his own house, he concealed himself 
between the feather and the straw bed, where he was almost 
suffocated. On another occasion, he was found, after dark, 
standing in the street without shoes or hat, and had described 
around him a circle in the dust, and declared, that if any one en- 
tered it, that person would kill him. At other times he would 
peep from his window, and point his gun, as for defence, against 
imaginary persons, who were approaching to seize him. Again, 
he would fancy that two armies were engaged in battle, and that 
he must join one of them. In all his paroxysms he had so great 
a degree of watchfulness, as to sleep little or none for several 
nights in succession. But his prevailing maniacal conception 
was, that his wife was in a combination with three of his neigh- 
bors, one of whom was his son by a former wife, and that they 
had conspired against his life. Of these men, when they were 
not in his presence, he was afraid. In the paroxysms he was 
accustomed to charge his wife (unfoundedly in the opinion of 
Witnesses) with a criminal intimacy with these persons. He 
even threatened to kill her if she did not desist, and had been 


heard to utter this threat, when he was thought by one of the 
witnesses to be rational. 
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‘On the Sunday before the murder, he drank freely, and was 
intoxicated, in which condition, as usual, he was quiet, dull, and 
disposed to lie in bed. Monday, Tuesday, and Wednesday pre- 
sented nothing special. On Wednesday evening he complained 
to a neighbor of feeling unwell, and asked his son’s assistance in 
the me. ead of some necessary manual labor for his family. 
He seemed to the witness to be rational. During the night he 
slept none, and complained of cramp in his stomach. The next 
morning his family thought him crazy, but were not alarmed, as 
they were accustomed to such attacks. In the course of the day, 
he took an axe on the shoulder, and walked rapidly to the house 
of a neighbor, whom he desired to go home with him, saying 
they wanted to kill him; and about the same time he told another 
of the supposed conspirators, that he had overheard his wife and 
him that morning whispering about taking his (the witness’) life. 

‘He spent the day at home in the midst of his family, appa- 
rently in agitation and terror, but said he would not hurt any one, 
and did not wish to be hurt. In addition to the axe, which he 
placed under the bed, where it was often kept, he provided a 
scythe, which he brought into the house. He manifested jeal- 
ousy of his wife, and told her to act better, for she had already 
caused the death of thirty thousand men. He fancied that the 
persons of whom he was jealous, were in the loft manufacturing 
ropes to hang him, and going up, returned and said he had cut 
the ropes to pieces, and brought down the fragments with him, 
though he had nothing in his hands. In the course of the after- 
noon, he fastened both the doors of his house. At the usual time 
his wife went out to milk, and he barred the door after her. On 
her return he fastened it again. She was seated near the fire, 
and he was walking the room. At length he took the axe from 
under the bed, and suddenly gave the fatal blow, following it up 
with two others on the face. His oldest daughter caught the in- 
strument, which he yielded up, and then seized the scythe, with 
which he attempted to strike her. She defended herself with a 
chair, till the smaller children having opened the door, she made 
her escape. He took his youngest child in his arms, and sat 
down by the window. The child exclaimed, ‘mamma bleeds!’ 
which he said made him feel bad. When his neighbors arrived 
immediately afterwards, he gave himself up, acknowledged what 
he had done, said he knew he would be hung for it, but that he 
ought to have done it nine months sooner; and that if he had it 
to do again, he would strike two blows where he only struck one. 
Talked so rationally, that many of the witnesses could not believe 
him deranged. Evinced no dread of punishment for his crime, 
but was still in great apprehension from the persons who, he had 
believed, intended to kill him. Was glad that he had defeated 
their calculations. On his way to the city to be committed to 
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jail, talked rationally and composedly about his affairs, and on 
various subjects; but frequently asked the guard if they did not 
hear sweet sounds of different kinds, and on being answered in 
the negative, insisted that he could not be mistaken. After be- 
ing committed he became regular, [rational ?] and expressed his 
regret at what he had done.’ Western Journal, pp. 44—4’. 


After some remarks upon the nature of delirium tremens 
and insanity, Dr. Drake says, 


‘It must be shown, either that the culprit is insane on all sub- 
jects, to such a degree as to pervert his affections and destroy his 
estimate of right and wrong; or that his crime had some natural 
connexion with the subject of his hallucination. Submitting to 
these requirements, the subjects of Mania a potu seem fairly entitled 
to plead their alienation, when arraigned for crimes. As I have 
already said, they have disordered conceptions, of intense and be- 
wildering vividness, which, it is true, they sometimes regard as 
delusions, but oftener mistake for realities, and act accordingly. 
Their passions, particularly those of fear, jealousy, and anger have 
an uncontrollable mobility; their desires and aversions are equally 
morbid, and their will displays a wild and sleepless energy of 
action. In this condition, they may still distinguish between 
right and wrong, on many subjects, provided their attention can 
be fixed, and the subjects have no connexion with the trains of 
thought with which they are incessantly occupied; but in refer- 
ence to these, they judge and act on the conviction of their real- 
ity; that is, with a firm belief, and should not, therefore, be held 
accountable.” Western Journal, p. 53. 


Again he says, 


‘I appeal to the enlightened members of the profession every 
where, whether here are not all requisites of a case of monoma- 
nia:—Assumed and unreal premises,—deductions true to the 
principles of logic, but false in point of fact,—lastly, acts consist- 
ent with his conclusions. On other subjects he might have been 
regular enough, but on this he had gone astray; on others, he 
could judge between right and wrong; on this, his estimate of 
right and wrong took its character from his delusion. Had he 
killed, in a real dispute, some other person, not of the conspiracy, 
the act would have been foreign from his hallucination, and should 
not have been excused; but when he murdered one of the con- 
spirators, he kept himself within the pale of that hallucination, 
and acted in accordance with his erroneous conceptions. Both 
the court and prosecutor admitted, that he labored under derange- 
ment; but because he manifested a perception of right and wrong 
on certain subjects, seemed disposed to argue, that he must have 
had a perception of right and wrong in reference to the subject 
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of his insanity! I would ask, whether if he had been equally 
insane on all other topics, they would have looked for manifest- 
ations of a correct estimate of right and wrong? I think they 
would not, and still, to be consistent, they should. 

‘It must not be forgotten, that it was admitted by all, that he 
was deranged. The difference of opinion related to its degree; 
the prosecutor and others, regarding it as insufficient to justify 
him, others as sufficient. But he did an act, felonious in its nature, 
directly connected with his erroneous opinions; and I would put 
to them the question, whether, if he performed a sane action, and 
for such only could he be held accountable, it would be one con- 
nected with his insanity? I think not. [The] nen compos cannot 
bé of sound mind on the subject of his derangement, though he 
may be on every other. 

‘I will here take occasion to say, that of the various forms of 
mental alienation, monomania, or partial insanity,* is not only the 
most dangerous to the peace of society, but by far most difficult 
to establish to the satisfaction of an ordinary jury. The-broad 
and hideous features of general madness, or mania proper, cannot 
be mistaken by the most ignorant; but such madmen are gen- 
erally harmless. They may give an unlucky blow, but they have 
no design, no plan, no perseverance, no concealment. Not so 
with the monomaniac. On some subject, or group of subjects, 
his conceptions are wrong, and his assumptions false. The error 
lies in his premises, more than his conclusions; you may reason 
him into a modification of the latter, by correcting his logic; but 
no argument, persuasion, or authority, can drive him from the 
former. The spirit of his delusion cannot be exorcised. It gov- 
erns him with despotic power, but its jurisdiction is limited. He 
has, as it were, two cotemporary states of intellectual being, with 
alternate manifestations ; one in common with those around him; 
the other peculiar to himself. In the former, he feels, and thinks, 
and acts, in consonance and sympathy with his race; in the latter, 
he contemplates nothing but the objects embraced in his delusion ; 
and regardless of consequences, looks only to their accomplish- 
ment. In this morbid state, we may often see much of his ori- 
ginal character. If mild, timid, and benevolent, his insanity is 
less to be dreaded—if suspicious, he becomes jealous—if proud, 
haughty and impetuous—if ill-natured, ferocious and revengeful. 
Hence, men of bad passions are most likely, when insane, to 
commit outrages, and are least likely to receive the commisera- 
tion of society, or the courts of justice, which seems to have been 





‘* It may not be amiss for us to recollect, that a partial insanity is not an 
alienation slight in degree, but limited in the extent of its objects. Under this 
view a derangement may be on a single point only, and still have a character 

\, of most terrific energy.’ 
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the character and fate of the convict Birdsell. But whatever may 
have been the natural disposition of the monomaniac, or the na- 
ture of his delusion, it can never be pronounced absolutely safe, 
to allow him unrestrained liberty. His hallucination may con- 
tinue the same, but the actions which it originates, may vary from 
day to day. He may alter his plan of operations, while his ob- 
jects remain unchanged. Passions the most opposite may possess 
him in successive hours. The flame which lights them up is not 
from without, but lies smouldering in the recesses of his own 
bosom. Hence his conduct cannot be foretold. He sets predic- 
tion at defiance, and at the moment when the watchmen around 
him cry “‘all’s well,” he may be meditating outrages of the blood- 
iest die.’ Western Journal, pp. 57—59. 


He farther observes,— 


‘ If this variety of mental alienation cannot constitute a valid 
defence, it can only be from the character of its remote cause. 
But I would ask, whether the court and jury have a right to travel 
behind the testimony which establishes the insanity, to inquire into 
its causes, and estimate the culpability of [the] non compos, not by 
the degree of his alienation, but the criminality of those causes? 
I think they have no such right. But if it is correct for them to 
do it in one case, it is equally so in all others; and whenever in- 
sanity is offered in defence, its causes should be ascertained and 
made to determine the guilt of the accused. This, I apprehend, 
would be a new principle in jurisprudence. Let us look at the 
practice to which it would lead Mania a potu is, sometimes, 
the consequence of the use of opium; and frequently results from 
daily stimulation with ardent spirits, without their being ever 
taken to the extent of intoxication. Now all the acts of anon 
compos from either of these causes must be pardoned, because 
there is nothing criminal in such use of stimulants. Moreover, 
drunkenness itself is not unlawful, and cannot, therefore, impart 
a character of criminality to the actions of him in whom it may 
excite insanity. There are, however, many other causes of this 
malady which are criminal, such as gambling, duelling, and pros- 
titution, all of which should be inquired into, and when found 
real, must, if the principle is adhered to, be made to impart crim- 
inality to the actions of [ the ] noncompos; while he would be exempt 
from punishment, if his derangement arose from causes not im- 
moral. But this, I venture to assert, was never done in any 
country. The truth is, that the immunity from punishment, re- 
sults from the insanity itself, and not from the nature of the 
causes which produced it. Further, although Mania a potu is 
essentially a temporary disease, it often happens, where there is 
a predisposition, that insanity is permanently established by in- 
temperance. Now, in such a case, referring to its exciting cause, 
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the individual should be held responsible, throughout the whole 
of his after life ; but the law expressly exempts him from all pun- 
ishment, save the confinement which his own personal safety, 
not less than that of society, imperiously requires.’ pp. 61, 62. 


We subjoin the following views of a writer in the ‘ Boston 
Medical and Surgical Journal,’ relating to the same case. 


‘The law which holds the madman exempt from the punish- 
ment of crimes committed under the influence of his derangement, 
is obviously founded in reason and humanity. This immunity, 
however, does not, according to the common law, extend to the 
drunken man who commits a crime while under the excitement 
of liquor. There are several reasons for the severity of the law 
on this point, some of which respect the criminality of the evil 
doer, and others have a principal reference to the security of the 
public. We will endeavor to present these to our readers in a 
distinct form : 

‘1. Drunkenness is itself a crime, and he who alleges it as an 
excuse, attempts to take advantage of his own wrong. ‘“ The 
law,” says Blackstone, “will not suffer any man to privilege one 
crime by another.”” The language of Lord Coke on this point is 
still stronger. “The drunkard,” says he, “is voluntarius de- 
mon, and whatever ill he doth, his drunkenness shall aggravate 
it. Nam omne crimen ebrietas et incendit et detegit.” 

‘2. The drunkard deprives himself of reason, knowing that 
when so deprived, he is liable to commit violence on the persons 
of others. The first crime, therefore, includes the consequences 
which result from it. Such is the language of the Roman law: 
“Culpa non carent, quod inebriari se passi sint.”” And again: 
* Quid quod nec dolo careant,””—they cannot even be acquitted 
of evil intention ; “ sinon simpliciter ebrii, id est tales qui preter 
consuetudinem vino capti sunt, dum suas aut vini vires ignorabant, 
aut inviti compellebantur cum strenuis paria bibendo facere; sed 
vel ebriosi qui ignari non sunt quo ruere soleant vino victi, vel 
etiam insolentes qui hanc ob causam largius bibunt, ut audentius 
in injuriam eant.” (Voet in Pandectas, xlviii. 10. 1.) 

‘3. If the law were otherwise, drunkenness might be pretended, 
in order to commit crime with impunity, and a fraud of this nature 
could not, without great difficulty, be detected. 

‘4. The same state might voluntarily be incurred, for the double 
purpose of exciting the courage to commit a crime, and of escap- 
ing its penalties; and thus the hardened villain would be furnished 
with direct means to elude justice. Such is the character of the 
wretches described by the author above quoted; “‘insolentes qui 
hance ob causam largius bibunt, ut audacius in injuriam eant.” 

‘Two general propositions, then, are involved in the law on 
this subject: 1. That in using liquor to excess, knowing its 
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possible consequences, the drunkard makes himself answerable 
for these consequences. 2. That the public welfare requires that 
he should be held thus answerable. We have then to consider 
the correctness of these principles in themselves, and their ap- 
plication to the case of delirium tremens. 

‘1. If it be true, then, that he who indulges in liquor makes 
himself responsible for all its effects, the maniac a potu can no 
more claim immunity, than he who acts under the immediate 
influence of intoxication. We cannot escape this conclusion by 
saying, that the delirium in question is a remote and distinct effect 
of the indulgence; that it occurs as the sequel of long-continued 
and repeated excess; or that it often, nay generally, happens in 
consequence of withdrawing the very stimulus to which the 
drunkard is accustomed. It is still among the effects of this vice; 
an evil which subsists in virtue of intemperance, and which would 
not subsist without it. If, then, in the plrensy of his delirium, 
the unfortunate subject of it commits murder, this too was among 
those possible consequences of his original excess, for which he 
made himself responsible. But is it not obvious that this mode 
of reasoning proves too much? Suppose the drunkard to have 
passed through the successive paroxysms of ebriety, and even the 
short-lived mania of delirium tremens, without committing any 
serious act of violence on the persons of his fellowmen. A darker 
doom now awaits him. The repeated shocks which his reason 
has received have finally overpowered it. He becomes per- 
manently insane, and while in this state, commits an outrage on 
the person, or takes the life, of some one unhappily exposed to 
his fury. Would it be said that the action was not excused by 
his insanity, because he brought that insanity on himself? Such 
an argument never could be listened to with patience, either within ‘ 
a court of justice or without it. By the late reports of madhouses . 
in England, it will be seen, that a very considerable proportion 
of their inmates have become so from this indulgence. ill 
these, then, are moral agents, and responsible for the crimes they 
perpetrate. Nor is this all. The victim of gaming, of debauch- 
ery, of unnatural crime, are equally in this sense the authors of 
their own misfortunes ; and shall we add to this the imputation 
of guilt, when their phrensy has inspired them to the commission 
of acts, in their nature violent and unlawful? We freely confess 
that such a sentiment seenis to us to violate the plainest dictates 
of humanity, and we are not aware that it is sanctioned by the 
laws of any civilized nation. 

‘2. Are the considerations of expediency, on which the drunken 
man is made responsible, equally applicable to the subject of 
Mania a potu? The reasons for the law, arising out of these 
considerations, are, as abovementioned, the ease with which 
drunkenness may be simulated, and the possibility of its being 
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induced for the sake of committing crime. Neither of these 
reasons has any application te the case of delirium tremens. With 
regard to the first, we venture to assert, that there is no form of 
mania, the counterfeiting of which is attended with more serious 
difficulty than the one in question. It is a disease induced by 
peculiar causes, and accompanied and marked by appropriate 
symptoms, some of which it is utterly impossible to simulate. It 
is a disease which comes on slowly, with gradually increasing 
violence, until it arrives at its acme, which often does not happen 
for many days. The task of one who should attempt to counter- 
feit its gradual progress and its eventual paroxysm, is beyond 
almost any effort of deception which the mind can conceive. To 
suppose, then, that it would be feigned by one intending to com- 
mit an outrage, as the most convenient means of doing so with 
impunity, is utterly extravagant. As respects the second reason, 
we hold it still less applicable to the case under consideration. 
This state could not be induced at the will of the intentional 
criminal; nor if it could, and the zeal of the individual was suffi- 
cient to induce him to hazard his life in such a project, could it 
be subjected to his control, and made subservient to his views. 
The notion of design, therefore, in its production, is entirely too 
absurd for serious refutation. 

‘But if it is said we must prove the maniac a potu to have been 
actually insane, in order to entitle him to the consideration claim- 
ed, the demand is unquestionably reasonable and just. Whether 
the prisoner was or was not so, in any particular case, is matter 
of evidence, and must be decided by proper testimony. In re- 
gard to this point, there is an important distinction, which has 
been often made, and which is laid down with sufficient precis- 
ion by Dr. Drake. Unless it appear in evidence by the actions 
of the prisoner, that in regard to a particular subject or train of 
ideas, his reason was actually perverted, and farther, that the 
murder, or other outrage, was the consequence of this particular 
perversion,—was committed in accordance with the false pre- 
mises and erroneous notions thus adopted,—unless both these 
points were clearly made out, he should be held guilty. On all 
but the particular subjects of his phrensy, the maniac is a moral 
agent, and responsible to the laws; and if he perpetrates a crim- 
inal action, aware of its nature, and conscious of the outrage he 
commits, he makes himself a subject for the penalty of these laws. 

‘We would add one remark, which, though not essential to the 
argument, will tend to illustrate still more strongly the distinction 
between delirium tremens, and the paroxysm of intoxication. It 
has been said that drunkenness does not impair the judgment, 
except as it inflames the passions, and exhibits them in a true 
though stronger light. As, then, violent passion from moral 
causes furnishes no excuse for the actions committed under its 
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influence, similar excitement from a physical cause ought to be 
viewed in the same light. ‘ Ebrietas omne crimen incendit et 
detegit,” and if the drunkard is only exhibiting his true character, 
stripped of the disguise which in his sober intervals he is able to 
throw over it, he is not the less a moral agent, and answerable 
for his conduct. Something like this is a strain of argument, ad- 
duced seriously, we presume, by the learned commentator on the 
Pandects before quoted. “ Etsi vero tale propositum talisque ma- 
chinatio premeditata non est in illis qui impetu peccant, non 
tamen dolus in universum deest; nam et homicida impetu peccat, 
non modo cum justi sed et cum injusti doloris impetu, et sub ire 
motu ad cedem procedit.”” ( Voet xlviii. 10. 1.) 

‘Whatever may be thought of the soundness of this philoso- 
phy in view of the ebrious paroxysm, it is evident that it does 
not at all apply to the subject of delirium tremens. He exhibits 
nothing of that exaggerated state of the passions, of that boister- 
ous violence which marks the drunken man; he is timid, watch- 
ful, and jealous; and much more disposed to apprehend injury from 
others, than wantonly to inflict it on them. Such was the state 
_ of the individual in the case alluded to, and surely there is none 
which renders a man more truly and deserved!y an object of 
compassion. 

‘Judging of the case, then, on these principles, we have no 


hesitation in saying, that the act of the prisoner was the act ofa ~ 


madman. The idea which constantly presented itself to his 
mind, was that of a plot formed against his life, which placed 
him in continual and imminent danger. Under this delusion, he 
threatened his wife with a speedy punishment, if she did not de- 
sist from her purpose. From these premises he drew the con- 
clusion, that the destruction of his supposed enemies was an act 
of self-defence, and on this conclusion he acted. No case of 
mania could be more perfect in all its parts, or present a stronger » 
claim to forbearance and mercy. 

‘We conclude, then, that the law which makes the drunken 
man responsible for his actions is, both in its principle and its 
policy, wholly inapplicable to the case of the maniac a potu ; and 
that the latter is entitled to all the privileges which madness, un- 
der any circumstances, can confer on its unhappy subject. We 
would add what we consider an equaily important inference, that 
the treatment of this form of mania ought to be regulated on the 
same principles as that of any other. The case above cited is a 
melancholy proof that maniacs of this description require the con- 
stant vigilance of friends, to prevent them from doing mischief to 
themselves or those near them. We are satisfied that the amount 
of care bestowed is in many instances wholly insufficient, and 
that great hazards are frequently incurred from indulging the no- 
tion that the subjects of this delirium are altogether harmless. 
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There are two rules in regard to persons in this situation, which 
ought to be rigidly adhered to; one, that they be never suffered 
to go abroad alone; and secondly, that they should never be left 
in the care of female relatives. That both these precautions are 
often neglected with impunity, we are well aware ; but this by 
no means disproves the existence of the danger; and the occur- 
rence, in a single instance, of the horrible consequences above 
related, affords a warning which we hope will not be disregard- 
ed.’ Boston Med. and Surg. Jour. pp. 568—572. 





Art. II.—TESTIMONY OF PERSONS INTERESTED IN 
A SUIT. 


Whether persons interested in the event of a cause, ought not 
to be rendered competent witnesses on the trial thereof before 

a jury. 

Tue discovery of truth is admitted by all to be of the high- 
est importance in every department of science and every pur- 
suit of life. ‘The noblest efforts of the human mind have been 
exerted in innumerable modes to obtain it; and those who 
have been most successful in their researches, may justly be 
considered the greatest intellectual benefactors of mankind. 
The fountain of truth is always pure; the essential difficulty is 
to find those streams which are least polluted by the thousand 
channels through which it is conducted to the mind. All 
channels, however, should be examined for the purpose of 
finding the treasure of which we are in pursuit; the gold must 
be separated from the surrounding substance and impurity ; 
and the labor will not be in vain. 

Perhaps no department of the law presents a greater variety 
of questions, often difficult and perplexing, than that which has 
relation to the competency of witnesses, against whom the 
objection of interest in the event of the depending suit has 
been made ; and yet new cases are constantly presented for 
decision; every new volume which appears furnishes new 
distinctions and refinements; and we seem to be now as far 
from certainty as we were in the year 1789, when the impor- 
tant and leading case of Bent v. Baker was decided, reported 
in 1 Durnford & East. That case firmly established a distinc- 
tion, which different judges often gladly admitted before in 
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advancement of justice, between an interest in the question in 
controversy and an interest in the event of the cause. According 
to the principle of that case, a witness is admissible, although 
interested in the question, if he is not interested in the event of 
the cause. Since that decision, the practice has generally 
been in conformity to it. Still the question is continually re- 
curring, whether a witness who is offered, is, in the peculiar 
circumstances in which he stands, interested in the event of 
the suit. 

In examining the question at the head of this article, we 
must remember that witnesses, like all other persons, are under 
the influence of feelings, wishes, passions, prejudices, principles, 
education, and respect for themselves and the cause of truth 
and justice, ina greater or less degree. Some have an exalted 
sense of religious obligation and are ever disposed to act con- 
scientiously under the influence of virtuous feelings and prin- 
ciples ; and as far as in their power, promoting the interests of 
truth and justice ; while others are governed by motives, pas- 
sions, and principles, which endanger the rights of others and 
even expose them to ruin, when placed within their control. 
How far the influence of virtuous or vicious dispositions and 
principles is felt by a witness, and how far he governs himself 
by their dictates, is always a question to be settled by a con- 
sideration of all attending circumstances ; and not by any one 
uniform and unbending rule of law, however wise in itself or 
however carefully applied. It is not pretended that in the 
administration of justice, general principles and rules must not 
be adopted and applied in a great variety of instances, though 
sometimes operating severely on individual cases and interests: 
the true reason is, because the advantages resulting to the 
community from the establishment of the principles or rules, 
are superior to, and of more importance than any individual 
injury which they will occasion. 

As, in the investigation of facts, the great object in view is 
to discover the truth, that process which is best adapted for 
the purpose must be acknowledged by all to be the most ju- 
dicious and eligible. Experience has proved that the principle 
established in Bent v. Baker, is a wise and salutary one. The 
cause of truth has been promoted by it; and the light which, 
under its operation, has been permitted to lay open to view 
many interesting facts in the trial of a cause, has rendered the 
decision of that cause more conformable to the soundest princi- 
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ples of justice. It cannot be denied that a witness who is 
interested in the question, often testifies under as strong feelings, 
wishes, and prejudices, as he who is interested in the event of 
the suit ; yet, as the jury are made acquainted with the circum- 
stances in which he stands, and are at liberty to estimate the 
value of his testimony accordingly, no evil consequences have 
followed from the adoption of the principle ; and no complaint 
from any quarter has ever been whispered against its uniform 
application. As one great improvement has been made in the 
law of evidence and administration of justice in the instance 
abovementioned, why is there not as good reason for advancing 
one step further, and as little danger in so doing, and under 
the authority of a special statute, admit persons as competent 
witnesses on trial, although interested in the event of the cause. 
The fact of such interest would be made known to the jury, 
and they would weigh the testimony in the same scales in 
which they would weigh all the other evidence, and with the 
same accuracy; and fairly estimate its value, taking into con- 
sideration his interest, his understanding, his character, his 
manner, and the agreement or disagreement of his testimony 
with that of the other witnesses in the cause? The answer 
given in our law books to this inquiry, is, that interested wit- 
nesses ‘are excluded from a supposed want of integrity.’ And 
Chief Baron Gilbert says, ‘When a man who is interested in 
the matter in question, comes to prove it, it is a ground of 
distrust, rather than a just cause of belief, for men are gener- 
ally so short-sighted, as to look at their own private benefit, 
which is near to them, rather than to the good of the world 
which is more remote: therefore, from the nature of human 
passions and actions, there is more reason to distrust such a 
biassed testimony, than to believe it.’ Thus we see that this 
exclusive principle is founded on the assumed fact that all men 
are equally destitute of that integrity, which is presumed to 
secure them from perjury and prevarication, when testifying 
in a cause in favor of their own pecuniary interest. With all 
due respect, this seems to be a very harsh presumption, and 
indeed an impeachment of society. To soften the charge, 
however, and rescue the better portion of mankind from such 
an imputation, it is said that the principle of exclusion must be 
general, nay, almost universal in its operation, and applied in 
those cases where the interest is minute as well as in those 
where thousands are involved, because it is impossible for the 
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presiding judge to make distinctions between man and man, 
admitting one as a competent witness, and excluding another, 
on account of his character in respect to integrity and moral 
worth; or to decide how far the amount of interest may affect 
different minds in a different manner, or to graduate the in- 
fluence of interest under any circumstances. All this reason- 
ing may be admitted to be correct, without prejudice to the 
doctrine which this discussion is attempting to maintain. Still 
it is apprehended that it does not prove the correctness of the 
exclusive principle. It is true, the presiding judge may not be 
able to draw the line of distinction and the conclusions above- 
mentioned; and for a very obvious reason, which is simply 
this,—the amount of influence, if any, arising from interest, 
and its effect on the mind of the witness, is not a question of 
law, but of fact; and it should, therefore, on principles of 
analogy, like all other questions of fact, be submitted to the 
consideration and judgment of the jury—the proper tribunal 
to settle it. What can be the objection to this course of pro- 
ceeding? Cannot the jury be trusted as safely with the tes- 
timony of the witness when he testifies under the influence of 
an interest in the event of the cause, as in the question in trial? 
The same process of reasoning and deciding will be made use 
of by them in both cases. Could there be any possible dan- 
ger in permitting a man of unquestioned veracity, integrity, 
and good morals, to testify to important facts in a cause, merely 
because his interest to the amount of a dollar may be affected 
by the verdict? Would not the cause of truth and justice ev- 
idently be advanced by such a course? But without mullti- 
plying these inquiries, let us see what is the province of the 
jury where the witness is deeply interested in the question, and 
of course, testifies under strong feelings and wishes in favor of 
the party who has called him? In such cases the court ob- 
serve that the credit of the witness is a subject for the consid- 
eration of the jury; and they, as has been before observed, 
are to judge from all the facts and circumstances of the case, 
how far the witness is entitled to consideration and credit in 
the situation in which he is placed. Juries are constantly in 
the habit of doing this without any difficulty ; and it is precisely 
what they would be called on to perform, if a person interested 
in the event of the cause should be sworn as a witness. ‘There 
is no distinction between the cases, either as to the supposed 
danger of submitting the question of influence and credit to 
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the jury, or supposed difficulty as to their drawing correct 
conclusions as to the value of his testimony. 

Again. Is there any more danger or impropriety in permit- 
ting a witness to testify in favor of his own interest, or in a 
cause where that interest must be directly affected, perhaps 
to a trifling amount, than an only son in support of his father’s 
title to a valuable estate which he has every assurance will 
soon descend to him on the decease of the father? Yet in 
such a case the son is a competent witness, and the success of 
the cause and the establishment of the father’s title may wholly 
depend on the testimony thus given. All that can be said is, 
his credit, under the tempting circumstances of the cause, isa 
proper subject for the consideration of the jury. The same 
observations are, to a certain extent, applicable to the case of 
a parent testifying for or against a child, or a child for or 
against a parent; or a person laboring under the dominion of 
malice and revengeful feelings for or against the object of his 
hatred and resentment. Within the range of this same remark 
we may also consider the case of a witness, whose general 
character for truth is assailed ; as well as that of an accomplice, 
whose situation renders him a very suspicious witness. Yet 
in all these cases, the duty of the jury is very plain, and it is 
easily performed ; and it is believed that the administration of 
justice is not the less effectual, salutary, and acceptable, be- 
cause these depreciating circumstances and considerations are 
allowed to have their proper influence on the tribunal appointed 
to draw inferences and settle facts. 

The more this subject is examined, the more clearly it will 
be perceived that there is an inconsistency in the theory and 
practice of the law in relation to it. The strictness of the gen- 
eral principle of exclusion has, by virtue of legal decisions, 
been dispensed with, in certain cases, on the ground of neces- 
sity; and persons interested have been admitted as competent 
witnesses, such as servants, brokers, carriers, &c. &c. So 
also in some cases persons immediately interested are by stat- 
ute declared to be competent witnesses; such as inhabitants of 
towns and parishes, and members of certain other corporations, 
in causes where such towns, parishes, or corporations are par- 
ties or interested. In all these cases, such witnesses are at 
once deemed worthy of credit, and they are generally believ- 
ed, unless disbelieved in consequence of other objections to 
their moral character. In. these instances the reason of the 
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common law principle of exclusion, as mentioned by Chief 
Baron Gilbert, seems to disappear and be forgotten in a mo- 
ment. How is all this to be accounted for? The statute in 
the cases abovementioned, and the adjudications dispensing 
with the principle of exclusion in certain cases of necessity, 
have only changed a pre-existing general principle of law; 
they have not changed the character of the witness, purified 
his morals, increased his integrity, or affected his credit; they 
have left all these subjects as worthy of the consideration of 
the jury, and proper for their decision. 

There is another inconsistency respecting the subject under 
consideration, which is deserving of particular notice. If 
there is so much danger in permitting a person, interested in 
the event of a cause, to testify as a competent witness, as the 
existing rule of law presupposes, what shall we say of the course 
of proceeding in chancery, when the defendant himself is 
obliged to make oath to his answer? A court of equity is 
considered as better calculated, in numerous instances, than 
any other human tribunal to eviscerate a cause, unravel its in- 
tricacies, and draw forth from concealment and darkness into 
open day, a great variety of facts and circumstances which are 
of vital importance in arriving at a just decision. ‘These ad- 
vantages are often gained by means of those searching inter- 
rogatories which a defendant is bound to answer under the so- 
lemnity of an oath. Here the appeal is made directly to the 
conscience of the party himself; and surely no one can be 
more interested than he is; and yet this is considered as an 
important privilege, and happily adapted to advance the inter- 
ests of truth and justice. Here the defendant not only testifies 
in his own cause, but the allegations contained in his answer 
the court are bound to consider as true, unless controlled by 
the testimony and proof on the other side, and effectually dis- 
proved. Is not this course of proceeding, and are not the prin- 
ciples by which it is regulated, inconsistent with the theory and 
the practice in the courts of common law as to the exclusion 
of an interested witness, on the ground that his testimony is 
rather a subject of distrust than belief? In one case a man is 
not permitted to be sworn, because confidence cannot be re- 
posed in his integrity; in the other, the appeal is made directly 
to his integrity, and he is solemnly called upon to declare the 
truth under the sanction of an oath. Ina court of equity, it 
is true, the plaintiff by his bill calls on the defendant to an- 
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swer under oath, and of course he musi receive the answer as 
true, unless he can prove it to be otherwise; but still the course 
of proceeding is founded on the idea that the oath of a party 
is of high importance, and entitled to high respect, not only 
from the plaintiff, but from the court. 

Some distinguished names might be mentioned in support 
of the principles contended for in this examination, but they 
are purposely omitted ; the object being to present the question, 
uninfluenced by any authority, and resting simply on its own 
merits. It is a question of mere expediency; if it would be 
an advantage to the community, and contribute to the devel- 
opement of truth and the consequent advancement of justice, 
it would be the part of wisdom to abolish the principle of ex- 
clusion by statute, and thus render the law of evidence, on 
this particular subject, more uniform and liberal; and at the 
same time simplify the administration of justice, by permitting 
a jury to estimate all testimony according to its value, and, in 
so doing, make those distinctions as to personal character and 
moral worth, in a court of Jaw and the trial of a cause, which 
we are all constantly making in the walks of social life, and 
according to which we regulate our friendships, limit our con- 
fidence, and guard our interest. 





Art. III.—SHIPS AND SHIPPING. (a) 


District Court oF THE UNITED STATEs, June Term, 1828. 
Maine District, 
Joseph Drinkwater et al. v. The freight and cargo of the brig Spartan ; 
Jacob Quincy and Chs. Fox, Joseph E. Foxcroft, Robt. H. Thayer, Claimants. 


A libel on a charter party for freight due is a cause of Admiralty and Mari- 
time jurisdiction; and a court of Admiralty has cognizance of the cause pro- 
vided the penalty is not demanded. 

The circumstance that the instrument is under seal does not take away the 
jurisdiction which the court has over it as a maritime contract. 

The Admiralty has a general jurisdiction to enforce maritime loans. 

The ship owners have a lien on goods for the freight due for marine trans- 
portation, which may be enforced in the admiralty by a libel in rem. 





(a) This case and the succeeding one were originally published in the East- 
ern Argus. As they involve principles of interest and importance, which 
are discussed with great learning and ability, we have thought that we should 
be rendering a service to the profession, to present them in a form more con- 
venient for reference, and more likely to ensure their preservation than the 
columns of a newspaper. Ed. Am. Jur. 
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And it is immaterial whether the contract is by a bill of lading or a charter 
party. : 

But where by the terms of the contract the charterers have the possession 
and control of the ship, the charter-party is not a contract for the transporta- 
tion of goods, but it is a letting of the ship, and the charterers are considered 
as owners for the voyage. 


In this case the general owners have no lien on the cargo for the hire of the 
ship. 

Where by the terms of the contract a ship was chartered for a voyage to be 
made by the charterers from Portland to the Western Islands and back to her 
port of discharge, they to pay the expense of victualling and manning, and all 
port charges, &c. and to deliver her up to the owners on the termination of 
the voyage, it was held that the possession was with the charterers, and they 
were owners for the voyage, notwithstanding one of the owners was natned in 
the charter-party as at present master. 

The master has a lien on the freight for his necessary disbursements for in- 
cidental expenses and the liabilities which he contracts for these expenses 
during the voyage, and also for his own wages. 

Where the charterers of a vessel failed before the termination of the voyage, 
and transferred all their property to assignees in trust to pay their creditors, 
including the cargo on board the ship, and it appeared that the freight due on 
the merchandize taken on freight was exhausted by prior claims, it was held 
that the master’s wages were a privileged claim against the merchandize he 
had brought home for the charterers, and that he was entitled to a satisfaction 
out of it before it went to the general creditors. 


Tuis was a libel on a charter-party, by the terms of which 
the owners let to freight the whole of the vessel with her ap- 
purtenances, for a voyage to be made by the charterers to one 
or more ports in the Western Canary and Madeira Islands and 
back to her port of discharge in the United States and to Port- 
land. The owners covenanted that in and during the voyage 
she should be tight, stanch, and strong, and sufficiently tackled 
and apparelled for such a ship and voyage, and that it should 
be lawful for the charterers or their agents or factors, as well 
at Portland as in foreign ports, to Joad and put on board such 
loading and goods as they should think proper, contraband ex- 
cepted. On the part of the charterers it was agreed that they 
should pay for the full freight or hire of the brig one dollar 
per month during the time of the service, in thirty days after 
the termination of the voyage, and pay the charge of victual- 
ling and manning, and all other charges, and deliver her, on 
her return to Portland to the owners or their order. The 
charter-party is dated the 12th of Sept. 1827; the brig per- 
formed the voyage and returned to Portland the 25th of April 
1828, with a cargo, part of which was taken on freight and 
part shipped on account of the charterers. One of the own- 
ers is named in the charter-party as master, but he being un- 
able to go in her when she was ready for sea, a new master 
was appointed. A question of fact about which the parties 
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were not agreed, was, by whom the new master was appoint- 
ed; but it appeared from the evidence, though the owners 
were desirous that the person who finally went as master 
should be the man, that the right of appointing him was claim- 
ed and exercised by the charterers. Before the return of the 
vessel the charterers having become embarrassed in their bus- 
iness, made an assignment of all their property, including this 
cargo, to Messrs. Quincy & Fox, in trust, to pay their credit- 
ors in a certain order of preference fixed by the terms of the 
assignment. ‘The property was also attached immediately on 
its arrival by several creditors of the charterers. This libel 
was filed for the purpose of recovering the amount due on the 
charter-party from the freight, of that part of the cargo taken 
on freight, and from that part of the cargo directly which was 
shipped for the charterers. ‘The master also claimed a lien 
on them for his wages. 

Claims were interposed by the assignees, by the sheriff, and 
by a Mr. Thayer, each setting forth their title to the property, 
but the merits of these conflicting claims were in a course of 
litigation before the State courts, and it was unnecessary to 
decide upon them in this case. The questions raised in this 
case were, first, whether under this charter the owners of the 
vessel had a lien on the freight and cargo for the charter, and 
secondly, whether the master had such a lien for his wages. 
They were very elaborately argued at the June term, and the 
case held under consideration to July 1, when the following 
opinion was pronounced. 

Emery, and C. S. Daveis for the libellants. Longfellow 
for Messrs. Quincy & Fox. Fessenden & Deblois for Fox- 
croft. 


Ware, J. This is a libel by the master and owners of 
the brig Spartan, founded on the charter-party, and brought 
for the purpose of enforcing the stipulated hire of the vessel 
from the freight and merchandise. ‘The master and owners of 
the ship have united in the libel, and there is a distinct allega- 
tion by the master claiming a lien also on the freight and that 
portion of the cargo which was owned by the charterers, for 
his wages. Whatever objections to the union of these differ- 
ent causes of action in one libel may exist in point of law, they 
were considered as waved by the counsel, and of course the 
attention of the court has not been directed to this subject. 
The other points in the case have been argued with distinguish- 
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ed ability, and justice requires me to acknowledge the very 
material aid I have received in examining the case, from the 
thorough and acute discussion of all the questions it involves, 
in the learned and copious arguments of the counsel on both 
sides. 

A preliminary objection is urged by the respondents to the 
jurisdiction of the court, which must be disposed of before we 
can approach the case on its merits. It might be sufficient for 
this court, in claiming jurisdiction over the case, to refer simply 
to the decision of the Circuit Court in the case of De Lovio 
v. Boit, 2 Gall. 398, in which the whole learning on the vexed 
question of extent of the admiralty jurisdiction is completely 
exhausted. In that case the jurisdiction of the admiralty over 
bills of lading and charter-parties is distinctly asserted, and as 
that was a decision of the appellate court, which has the author- 
ity to correct the errors of this, it is beyond question binding 
upon me, unless it has been reversed by the Supreme Court. 
The case of De Lovio v. Boit, has I know ina recent case been 
questioned by one of the judges of that court, Mr. Justice John- 
son, in 12 Wheaton R. 611, Ramsey v. Allegre, but the court 
left its authority untouched. That decision, therefore, I should 
hold still to be binding here, if I did not in my private judg- 
ment concur, as I most fully do, in the doctrines maintained in 
that very learned and masterly opinion. It has been now for 
twelve years before the public, and though several attempts 
have been made to answer it, 1 have yet seen none in which 
the reasoning is met or the conclusions shaken. 

The question now before me was not then in judgment before 
the Circuit Court; and as it was nota point directly decided, 
the counsel for the respondent has urged the objection as one 
still open to argument. Without falling back on the authority 
of that case, I feel no objection to meet the question and give 
my own opinion on the point now in controversy. The argu- 
ment is that this is a sealed contract, and that the admiralty 
cannot take cognizance of a contract under seal. The 2 
Brown’s Civil and Admiralty Law, 96, is referred to as con- 
firming this doctrine. That the courts of common law in 
England will grant a prohibition in such a case is admitted. 
It has long been the established law of that country and is not 
now to be controverted. Howe v. Nappier 4 Burr, 1944; 1 
Strange 962; 1 Salk. 31. But I considered it as equally 
well established, that the decisions of the common law courts 
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in England, as to the limits and extent of the admiralty juris- 
diction, have not an authority in this country beyond the rea- 
sons on which they are founded. 

Every admiralty court in this country probably, most of 
them certainly, have in repeated instances taken cognizance 
of cases in which a prohibition would go in England. With- 
out multiplying citations I will refer to one or two only. The 
case of the Gen. Smith, 2 Wheat. 432, was a suit by material 
men and not the slightest doubt was expressed of the jurisdic- 
tion of the court. It was again positively and distinctly as- 
serted over that class of causes in the St. Jago de Cuba, 9 
Wheat. 409. Yet it is perfectly clear that a prohibition 
would go in these cases to the High Court of Admiralty. ‘The 
contract is both made and executed on land and within the 
body of a county, either of which circumstances is held to be 
conclusive by the courts of common law against the admiralty 
jurisdiction. This court must, therefore, in deciding this point, 
be governed by the nature of the case, and the decisions of 
our own courts. No case directly in point has been cited at 
the bar or is recollected by me. 

The first thing to be considered in deciding the question, 
is the subject matter or consideration of the contract, whether 
maritime or not. It is the hire of a vessel for maritime ser- 
vice, and the whole service, from its inception to its termina- 
tion, is on the high seas. The Judiciary Act, Laws of the U. 
S. vol. 2. ch. 20, sect. 9, gives to this court ‘ exclusive original 
cognizance of all civil causes of admiralty and maritime jurisdic- 
tion.’ I shall be glad to hear any definition of causes of admi- 
ralty and maritime jurisdiction which will exclude this. 

The counsel do not, however, put their objection on this 
point. ‘They rely on the fact that the contract is under seal. 
But if the jurisdiction attaches to the subject matter, is it de- 
feated by the peculiar form which the parties have chosen to 
give to their contract by annexing to it a seal? The reason 
given by the common law courts of England for ousting the 
jurisdiction of the admiralty in such cases is, that this court is 
governed by the civil law and requires two witnesses to prove 
a deed, when the common law is satisfied with one. Smart 
v. Wolff, 3 T. R. 348, Mr. Justice Buller. If that is the rule 
of the Admiralty in England, it may be a good reason for pro- 
hibiting the court from taking cognizance of sealed contracts. 
In this country a deed is proved in the Admiralty by the same 
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evidence that is held to be sufficient by the courts of common 
law, and is interpreted by the samerules. The reason, there- 
fore, which may be good in England fails here, and cessante 
ratione cessat lex. Yet the rule is flexible in England, for 
there the Admiralty has an undisputed jurisdiction over bot- 
tomry bonds. In fact though Brown in the place referred to 
in the argument, does state the law of England to be as is 
contended, that is, that a prohibition will go trom the common 
law courts, yet in a subsequent part of the same chapter he 
says that if a suit is instituted in the admiralty on a charter- 
party for freight, he does not see how the court could refuse 
to entertain it, p. 122; and the case of the Jenny, cited in 
the same volume, which was a decision of the court of admi- 
ralty in Ireland, is directly in point to sustain the jurisdiction, 
p- 535. The court ruled that the jurisdiction of the admiralty 
was excluded only when the penalty was sued for. 

But there is another ingredient in this case which I hold to 
be conclusive in favor of the jurisdiction. I yield to the ar- 
gument, which was very forcibly urged in another case as well 
as in this, that this court has a general jurisdiction to enforce 
maritime liens. I assume the fact in this stage of the inquiry, 
which is supposed by the suit, and on which it rests as its 
only foundation, that a lien is created by the maritime law. If 
there is here an implied hypothecation raised by the law it 
can be enforced by no other than an admiralty court. Itis a 
right adhering to the thing, a gus in re which is to be made 
available by process against the thing in specie. It was ad- 
mitted by the learned counsel for the respondent, that the 
course of the common law allows of no process upon the 
hypothecation by which the subject itself is directly reached 
and a satisfaction for this right extracted from it. If a court 
of admiralty cannot entertain jurisdiction of the case, then the 
law has given the right, it has provided the security, but has 
refused the only means by which it can be rendered with cer- 
tainty available. It holds out the right, and holds back the 
remedy. 

The libellants assume the fact that theirs is a privileged 
debt, and for the decision of this point in the case it must be 
admitted to be true. They claim the right to be paid out of 
the property, for which the service has been rendered and by 
which its value has been augmented, before any part of it goes 
to the general creditors. And when they apply to the only 
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court which can put them in possession of their rights, shall 
they be told that this court has no jurisdiction of the case? 
Shall they be told that the law sanctions their privilege and 
holds it sacred, but refuses to them the power to enforce it? 
Until 1 am otherwise instructed by the authority of a higher 
court, I shall not willingly admit that the law thus ‘ palters in 
a double sense, and keeps the word of promise to the ear, 
while it breaks it to the hope.’ On the contrary, where the 
law raises a lien for a maritime service, I hold that this court 
has the power to carry it into effect. 

We come then to the case on its merits. The general right 
of the master and owner to retain the merchandise for the 
freight due upon it has not been denied. It is too well estab- 
lished to admit of doubt. It is a principle of the general mar- 
itime law, the common law of the commercial world, sanctioned 
by all the maritime codes, ancient and modern, and confirmed 
by numerous decisions of the highest courts both in this coun- 
try and England. Nor does there appear to be any difference 
in principle, nor is any recognised in law, whether the mer- 
chant takes the whole vessel by a charter-party, or sends his 
goods in a general ship. ‘The lien of the owners is as perfect 
for the hire of the vessel stipulated in the charter-party, as it 
is for the freight stipulated in the bill of lading. In both cases 
the claim is privileged in the same degree and to the same 
extent. They are contracts of the* same general nature, dif- 
fering only in some unimportant particulars. A charter-party 
is for the whole or a large and specified part of the vessel; a 
bill of lading is usually for a smaller and an indeterminate por- 
tion of the vessel’s capacity. Both contracts, in one aspect, 
are the hire of the whole or a part of a vessel, both, in another, 
are contracts for the transportation of merchandise. Boucher 
Droit Maritime, par. 879. In both cases the owner is the 
carrier, and he has a lien on the merchandise for the transport- 
ation. 

There are, however, two kinds of contracts passing under 
the general name of charter-party, differing from each other 
very widely in their nature, their provisions, and in their legal 
effects. In one the owner lets the use of his ship to freight, 
he himself retaining the legal possession and being liable to all 
the responsibilities of owner. The master is his agent, and 
the mariners are in his employment, and he is answerable for 
their conduct. The charterer obtains no right of control over 
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the vessel, but the owner is in fact and in contemplation of law 
the carrier of whatever goods are conveyed in his ship. ‘The 
charter-party is a mere covenant for the transportation of mer- 
chandise or the performance of the service which is stipulated 
in it. In the other, the vessel is herself let to hire, and the 
charterer takes her into his own possession. It is a contract 
for a lease of the vessel. The owner parts with possession 
and the right of possession, and the hirer has not only the use 
but the entire control of the vessel herself. He becomes the 
owner during the term of the contract. He appoints the mas- 
ter and mariners, and is responsible for their acts. If goods 
are taken on freight, the freight is due to him, and if by the 
barratry or other misconduct of the master or crew, the ship- 
pers suffer a loss, he must answer for it. If he ships his own 
goods he is his own carrier. 

Under a charter-party of the former description the char- 
terer may hire the use of the whole vessel, and it may be em- 
ployed in carrying his own goods or the goods of other merchants 
on freight. His own goods become liable to the owner of the 
vessel for the charter to the full extent of their value, and though 
he is entitled to the freight of the goods shipped by the sub- 
freighters, the owner of the ship has a lien on that freight for 
the charter of the vessel; and his lien extends to the goods of 
each sub-freighter for the amount of freight due on his ship- 
ment. This was the decision in the case of Paul v. Birch, 
2 Atkins, 621, and it has ever since been held to be law. 
Holt, Law of ‘Shipping, 471. It is so recognised in Christie 
v. Lewis, 2 Brod. and Bingh. 410, and in Faith v. East India 
Co. 4 Barn. and Ald. 630. 

In a charter-party of the second kind, not only the entire 
capacity of the ship is let, but the ship itself, and the posses- 
sion is passed to the charterer. The entire control and man- 
agement of it is given up to him. ‘The general owner loses 
his lien for freight, but the lien itself is not destroyed; the 
charterer is substituted in his place, in whose favor the lien 
continues to exist when goods are taken on freight. But the 
general owner has no remedy for the charter of his vessel but 
his personal action on the covenants of the charter-party. It 
is a contract in which he trusts to the personal credit of the 
charterer. ‘These principles appear to be firmly established 
by the cases cited at the argument. It was on this principle 
that the case of Hutton v. Bragg, 2 Marsh. Rep. 339, was 
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decided ; and afterwards that of the Master of Trinity House 
v. Clark, 4 Maule and Selwyn, 288. The authority of these 
cases, especially the former, was indeed powerfully attacked 
in the very able argument of the libellants’ counsel, and it may 
be considered as in substance overruled by that of Saville v. 
Campion, 2. Barn. & Ald. 503, and still more decisively in 
that of Christie v. Lewis, 2. Brod. & Bing. 410. But on an 
examination of the cases in which the authority of Hutton v. 
Bragg has been called in question, it will be found that they 
have rather overruled the case than the principle. The appli- 
cation of the principle as made in that case has been shaken, 
and not the rule of Jaw which the court professedly assume as 
the ground of their decision. ‘The principle is that when the 
owners let the entire ship and part with the possession, they 
lose their lien for freight. The application of the principle is, 
that when the owners let the whole ship or nearly the whole 
by a charter-party containing certain technical terms of demise, 
the legal possession passed to the charterer, notwithstanding 
the general owner appointed and paid the master and crew. 
The Court interpreted this to be a contract not for the trans- 
portation of goods, but for the lease of the vehicle. The case 
of the Trinity House, though agreeing in the terms of the 
charter-party with that of Hutton v. Bragg, is distinguished 
from it in the nature of the service for which the ship was hired, 
and may well be defended on its own peculiar circumstances. 
But the case of Christie v. Lewis, agrees in all its material 
facts with Hutton v. Bragg, yet the Court, Dallas, Chief Jus- 
lice dissenting, reversed the decision and held that the owner 
retained his lien. But it was so ruled on the express ground 
that the owner retained the legal possession of the ship by his 
master and crew. In this case as well as in that of Faith v. 
the East India Co. it is clearly admitted that when the owners 
part with the possession they lose their lien. ‘The principle 
of Hutton v. Bragg remains untouched, but the rules of inter- 
pretation applied to the charter-party in that case are over- 
turned. All the English cases are reviewed by Holt, in his 
Law of Shipping, 460—471, and the result of the whole is, 
that a ship may be so let to hire as to constitute the charterer 
owner under the charter-party, provided such appears to be 
the intention of the parties; and that this intention may be 
collected either from the necessary construction of the terms 
of the instrument, or from the nature of the service for which 
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she is hired. But the right of the owner is strongly favored, 
and while he appoints the master and crew, his lien for freight 
can only be excluded by the most express and absolute terms 
of the charter-party or by unavoidable implication. But there 
is no case where the owners’ lien has been sustained, unless 
where he has retained the possession by the appointment of 
the master. 

No American case was cited in which this point has come 
up directly in judgment. Butin Kleine v. Catara, 2 Gall. 68, 
Mr. Justice Story expressed a decided opinion that where the 
charterer becomes owner for the voyage the general owner 
has no lien for the freight, but that the rule is confined to cases 
where the carrier for freight is owner for the voyage. I think 
it clear both in principle and authority, that where the owner 
parts with his possession, he parts at the same time with his lien. 

This case therefore must turn wholly on the question, whether 
the general owners or charterers are to be considered as owners 
for the voyage and as having possession of the ship. 

The language of the charter-party leads very clearly, if not 
unavoidably, to the conclusion that this was a letting of the 
ship. Violence must be done to several parts of it, before it 
can be interpreted into a contract on the part of the owners 
for the conveyance of goods. It is not simply a letting of the 
whole ship; this it is admitted would not alone be conclusive, 
but she is let for a voyage to be made by the charterers. The 
owners covenant, not that they or their master will receive 
and load the merchandise provided by the charterers, but that 
it shall be Jawful for the Quincies or their agents to load her; 
and the charterers agree, not only to pay the charter, but also 
the charges of victual!ing and manning and all other charges, 
and finally after she has performed the voyage to deliver her 
up to the owners. It would seem that language more ex- 
pressive and significant of an intention on the one side to part 
with the possession, and on the other to take the possession of 
the ship, could scarcely be found. How could the charterers 
perform their covenant to deliver up the possession to the 
owners after the voyage was completed, if the possession was 
not to be in them during the voyage? 

The libellants rely on the fact that one of the owners is 
named in the charter as at present master, as a circumstance 
showing that it was the intention of the owners not to part with 
the possession. If the intention, as collected from the opera- 
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tive parts of the instrument, was doubtful, this might be entitled 
to weight, and the inclination of a court to support the equita- 
ble lien of the owners would give it all the weight it could justly 
have. But this of itself is not sufficient to control the general 
tenor and whole apparent intent of the charter-party. The 
appointment of the master and crew by the owners is not in 
all cases conclusive, though they may also be paid by them. 
As is remarked by Lord Ellenborough, in the case of Trinity 
House v. Clark, the vessel may be hired and with it the ser- 
vices of a certain number of persons paid by the owners, and 
necessary to the use of the vessel. In point of fact, however, 
the master named in the charter-party did not go the voyage, 
though it was the intention of both parties that he should. 

The libellants offered to introduce parol proof that the new 
master was appointed by the owners, but the counsel on the 
other side objected to the admission of this species of evidence 
to control the operation of the charter-party. The testimony 
was received, de bene esse, subject to the respondents’ objection. 
It is unnecessary to decide on the influence which this fact ought 
to have, if proved, on the construction of the written agree- 
ment. The evidence in support of it is at best but loose and 
vague, while that by which it is met on the other side is direct 
and positive, that the new master was appointed by the char- 
terers. Upon this part of the case my opinion is that the libel 
cannot be supported ; that the owners parted with the posses- 
sion of the vessel and constituted the charterers owners for the 
voyage, and that they have, therefore, no lien on the cargo for 
the charter. So much of the libel as claims a lien for the 
charter is dismissed. This, of course, can be no bar to any 
right of action which the owners may have personally against 
the charterers or their assignees. 

This view of the question being in my opinion decisive, ren- 
ders it unnecessary for me to examine other points which were 
made and strongly urged in the defence. 

The master also claims in this libel a lien on the freight and 
cargo, that is, on that part of the cargo belonging to the char- 
terers, for his own wages and as an indemnity for his liability 
to the crew for their wages. The decree which has just now 
been made on the libel of the seamen, is, 1 think, a sufficient 
answer to the claim of a lien as an indemnity. Whatever his 
rights may have been in this respect, it appears to me that that 
decree must be held at present as a full protection against his 
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liability to the seamen. Upon his claim for his own wages, I 
have found more difficulty in coming to a conclusion satisfac- 
tory to my own mind, than on any part of this case; and the 
opinion which I have adopted as most reasonable and equita- 
ble, I do not profess to hold free from all doubt. The books 
are extremely barren of authorities on this point. 

It is a well settled principle of law in this country that the 
master has no remedy for his wages against the vessel. Whether 
this be a principle of the general marine law may perhaps ad- 
mit of doubt. By the law of France the master is allowed the 
same privilege against the ship for his wages, and in case of 
misfortune against the savings from the wreck, as the seamen. 
This is the provision of the Ordinance de la Marine, L. 3. 
tit. 4, arts. 8 and 21; 1 Valin, 701 and 752, and this pro- 
vision is continued in the Napoleon code. Code de Com- 
merce, 352. I cannot see on what principle of justice or policy 
the master is to be excluded from all benefit from the savings 
from a wreck, while the right of the crew is admitted. But 
the general principle is too firmly established in this country 
to be called in question. 1 Paine’s Rep. 73, The Grand 
Turk; 1 Peters’s Ad. R. 228, The New Jersey. One 
reason assigned for making this distinction against the master 
is, that he contracts on the personal responsibility of the own- 
ers. But this, instead of a reason, is manifestly little more than 
another mode of stating the principle. Another and a more 
satisfactory reason given is, that he is the proper person to re- 
ceive the earnings of the ship and pay them over to those to 
whom they of right belong; 1 Peters Ad. Rep. 229; and that 
he has a lien on this freight for his own wages. 1 Paine’s R. 
76. He is entrusted with the control and management of the 
vessel as the confidential agent of the owners, and is often, in 
the course of the voyage, called upon to incur responsibilities 
and make advances in the ship’s service for their benefit. It 
is a necessity which arises from the nature of his employment. 
In cases of imperious and overruling necessity he may hypo- 
thecate the ship and even the cargo; but it is very questiona~ 
ble at least whether he must not first exhaust his own means 
and credit before he can resort to this extraordinary and oner- 
ous mode of relief. The Hero; 2 Dodson, Adm. R. 139, 
Holt’s Law of Shipping, 342-3; Jacobson’s Sea Laws, 354. 
Besides these incidental responsibilities, he is, according to 
universal usage, by the very terms of the contract, made di« 
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rectly answerable to the seamen for their wages ; and this is 
in conformity with a rule of the marine law as old as the law 
itself. On what principle could this rule have been so univer- 
sally established, but this plain and sensible reason, that the 
captain is entitled to receive the freight, the common fund out 
of which not only wages but every other ordinary charge on 
the voyage is to be paid. 

In the case of Goodridge v. Lord, 10 Mass. Rep. 487, 
it is said by the court that the captain may retain freight in his 
hands to pay the seamen’s wages; and in that of Lane v. 
Penniman, 4 Mass. Rep. 92, it is ruled, Chief Justice Parsons 
giving the opinion of the court, that he has a lien on the freight 
for the necessary disbursements which he makes during the 
voyage, which takes precedence of the owner’s title to it. 
This decision is fully supported by that in White v. Baring, 4 
Esp. N. P. Cas. 22. The captain had rendered himself 
liable for the amount of some repairs which became necessary 
in the course of the voyage, and the owners had become 
bankrupt before its termination. The shippers, after notice 
had been given them by the master of his demand against the 
freight, paid it over to the assignees of the owners. The mas- 
ter brought a suit against them for the amount of his liabilities, 
and also for his primage, which was purely a personal demand 
due to him as master. Lord Kenyon said that the captain 
‘having contracted and rendered himself personally liable for 
articles furnished the ship, he thereby acquired a lien on the 
goods as well as freight, that his lien is co-extensive with his 
liabilities to the ship’s creditors, and of course the payment 
made by the defendants was made in their own wrong.’ Lord 
Kenyon, in the short abstract of his opinion, avoids touching on 
the claim of primage, and in the brief report of the case it does 
not appear whether this was or was not included in the verdict. 

I have no doubt of the soundness of the doctrine of these 
cases. Why does not his prior right for his wages rest on as 
good ground as for his liabilities or disbursements? ‘The 
money is as much due to him in one case as the other, and 
the credit has in each grown out of the same service, a service 
which has contributed to create the fund against which his 
claim is made. I can see no sufficient reason for making a 
distinction between them. His wages are as much a charge 
on the earnings of the ship as those of the seamen, or as the 
advances which he makes for incidental expenses. What re- 
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mains, after these are discharged, constitute the net freight of 
the owners. Besides, if the reason given for excluding the 
master from admiralty process against the ship, that he has a 
lien on the freight, means any thing, it means that he is a 
privileged creditor against the freight. A lien ex wi termini 
imports a privilege. If it is not this, it is nothing. Upon the 
whole, finding that he has a lien on the freight for his dis- 
bursements, and seeing no reason in law or justice for making 
a distinction between this claim and that for his wages, I do 
not feel the authority for introducing a distinction against him 
which I do not find established. 

But in point of fact the freight on the goods taken on freight 
had been attached before the filing of this libel, by the seamen, 
and a decree has passed in their favor which will absorb the 
whole fund. This necessarily brings up the other question, 
whether the master’s lien for his wages extends to the mer- 
chandise of the owners which he has brought home. Without 
touching this as a general question, I put my opinion on the 
peculiar facts of the present case. 

The charterers here are the owners for the voyage. The 
master is hired by them, and is in their employment. He 
fulfils his part of the contract and performs the voyage suc- 
cessfully, but when he arrives in safety, bringing with him his 
whole earnings for seven months’ service, he finds that his 
employers, two months before the service is completed, without 
making any satisfactory provision for his wages, had assigned 
their whole property, including what was in his hands, for the 
benefit of their general creditors. It was in effect not only an 
assignment of all his wages earned up to the time of the assign- 
ment, but of all the additional wages which would accrue to the 
completion of the voyage. He is named, it is true, as a cred- 
itor in the assignment, but his claim is postponed to several 
more favored creditors to a large amount; in the meantime 
the fruits of his service are takea out of his hands, and he is 
left to pick up a satisfaction from the remnants of an insolvent 
estate. 

This is certainly a case of very strong equity, but it is ad- 
mitted that the books contain no decision in point to sustain 
the master’s claim. In the argument it was compared to the 
lien of a factor for his commissions, and to the vendor’s right 
of stoppage in transitu on the insolvency of the purchaser. 
It has some points of analogy and some points of difference 
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with both these cases. It is like the factor’s lien, inasmuch as 
the goods are in his hands, and the claim is for a meritorious 
service to these goods; and it is assimilated to the vendor’s 
right of stoppage in transitu by the insolvency of his employers, 
with this distinction in his favor, that the possession is with him, 
and he retains all the priority over other creditors which that 
can give. His case may also be likened to the lien which an 
artisan has, for his pay, on the particular thing about which he 
has expended his labor and skill, an equitable lien, which is 
always favored in law. It is repugnant to all our ideas of 
equity that the master should be required to part with these 
goods to the creditors of his employers, claiming either under 
the assignment or attachment, until he has a compensation 
secured to him for the time, labor, and diligence which he has 
bestowed for the benefit of this identical merchandise. It is 
on the principles of natural justice a charge on the specific 
goods, and the owner on his insolvency cannot, consistently 
with these principles, assign them but subject to the charge. 
Sitting in a court, which, while it adheres to the principles of 
law, is required by its duty to decide ex equo et bono, and by 
its constitution is enabled to deal with the cases falling within 
its jurisdiction, in a larger and more liberal spirit of equity than 
the severe and technical rules of the common law will admit, 
after the most diligent examination which I have been abie to 
give the case, I have come to the conclusion that I can do 
justice between the parties without impugning any of the rules 
of law, but consistently with those rules, and I accordingly 
decree in favor of the libellants’ lien. 





Art. IV.—SEAMEN’S WAGES. 


District Court or THE UNITED STATEs, 2 
Marne District, 5 7une Term, 1828. 


James Poland et al. Libellants, v. The freight and cargo of the brig Spar- 
tan ; Jacob Quincy and Charles Fox, Joseph E. Foxcroft, Robert H. Thayer, 
Claimants. 


The seamen have a lien by the maritime law on the freight as well as the 
vessel for their wages. 

This lien is not taken away by the statute of the U. S. for the government 
of seamen in the merchant service, (vol. 2, ch. 56, sect. 6,) which allows pro- 
cess against the vessel. 
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When a ship is taken by a charter-party, by #he terms of which the charter- 
ers are to bear the expense of victualling and manning, and they become the 
owners for the voyage, the seamen have a lien for their wages on the cargo 
shipped on the account of the charterers, for a charge in the nature of freight. 

The charterers having become insolvent and assigned their property in trust 
to pay their creditors, among whom the seamen were named, it was ruled that 
their wages were a privileged claim against the cargo, which was to be preferred 
to the title of the assignees under the assignment, and to that gained by the 
attaching creditors, and that they were not bound to wait to receive their 
wages in the order fixed by the assignment. 

When property is taken for security in the admiralty by a warrant of attach- 
ment, the attachment may be dissolved and the property restored to the claim- 
apt on his filing a stipulation, with sureties, according to the form used by the 
court. 

Tne facts upon which this case turns are few. William J. 
and Charles E. Quincy chartered the brig Spartan of Zadock 
Prince and others, owners, for a voyage from Portland to the 
Western Islands, and back to Portland. ‘The charterers, by 
the terms of the charter-party, were to victual and man the 
ship, and bear all other charges, and pay for the hire of the 
vessel at the rate of one dollar per ton, by the month, in thirty 
days after the termination of the voyage. The crew were 
shipped by the charterers, who had the entire use and control 
of the vessel. She sailed on the 20th of September, 1827, 
performed her voyage successfully, and returned to Portland 
. on the 25th of April last, with a cargo of 3806 quintals of ba- 
rilla, and a few other articles belonging to the charterers. Of 
the barilla, 1616 quintals were shipped by a Mr. Thayer, on 
ireight, and consigned to himself, and 2290 were shipped on 
account of the Messrs. Quincies. While the vessel was ab- 
sent on her voyage, the charterers having become embarrassed 
in their business, made an assignment of all their property, in- 
cluding the return cargo of their vessel, to Jacob Quincy and 
Charles Fox, in trust, to pay their creditors in a certain spe- 
cified order of preference. As soon as the brig arrived the 
cargo was also attached by sundry of the creditors of the charter- 
ers. No provision was made for the payment of the wages of 
the seamen, except in the order in which they stood ona 
schedule of creditors attached to the deed of assignment. On 
this, the claims of several creditors to whom the charterers 
were indebted to a large amount, were preferred to that of the 
seamen. ‘To secure their wages they filed their libel, in which 
they claim to be paid out of the freight earned in the voyage, 
in the hands of the captain, and also for process against that 
part of the cargo which is owned by the charterers, that it may 
be holden to respond to them for the amount due for wages. 
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Several conflicting claims were interposed for the property, 
the merits of which are not involved in this case. No freight 
has been paid to the master by Mr. Thayer, but he has come 
in under the general monition as a claimant, and filed a stipu- 
lation for the amount of freight due on his shipment. The 
master, in his answer, admits the wages of the seamen to be 
due, and submits the case to the decision of the court; but 
their right to proceed against the freight is resisted by the as- 
signees and by the sheriff in behalf of the attaching creditors. 

Greenleaf and Shepley for the libellants. Longfellow for 
the assignees. Fessenden & Deblois for the sheriff and the 
attaching creditors. C. S. Daveis for Mr. Thayer. 

The case was very fully argued at the June term, and was 
held under advisement to July 1, when the following opinion 
was delivered. 

Ware J. This is a case novel in its form and important 
in the principles which it involves ; and it has very naturally 
excited considerable interest among mercantile men for the di- 
rect bearing it has on the great shipping interests of the coun- 
try. It has been argued with eminent ability on both sides, 
and it is but an act of justice on my part to acknowledge my 
obligations to the learned counsel, for the pleasure as well as 
the assistance which I have received in coming to a result, 
from the very elaborate discussion of the questions which arise 
in the case. In my examination I have attentively read all 
the cases and authorities cited at the bar, and have referred to 
some others having a bearing on the questions in litigation, 
which I have met with in my own researches. 

This is a suit for mariners’ wages, a subject familiar to the 
jurisdiction of the admiralty, but as far as my infortnation ex- 
tends, and as far as I have been informed by the learned ar- 
guments at the bar, entirely novel in its form. The case is 
admitted to be of the first impression, and, without any judicial 
decisions for our guide, the court is left to’ thread its way 
through with no landmarks to direct its steps but the general 
and leading principles of maritime jurisprudence. I have 
given to the subject the best consideration that is within my 
ability and means of information, and if I have been led to a 
wrong conclusion by false lights, it is a source of no little con- 
solation to me that my errors can be corrected by a court to 
which the parties may appeal, with a perfect assurance that 
their rights will be thoroughly investigated in the final decision 
of the case. 
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The libel proceeds against the freight and cargo of the ves- 
sel for the wages of the mariners, that is, against the freight 
of so much as was taken on freight, and against that part of 
the cargo which the charterers shipped on their own account. 
It goes on the principle of a double maritime bypothecation, 
first that the cargo is hypothecated for the freight, and se- 
condly that the freight is hypothecated for the wages. Both 
these principles are maintained by the counsel for the libel- 
lants, and it is further contended that the freight may be reach- 
ed by the seamen, at least so much as is necessary to pay their 
wages, by a direct libel on the merchandise. Indeed the argu- 
ment went the length of asserting a direct lien on the cargo 
for the full amount of wages; but however strong the language 
of the old maritime law may be, it may be doubted whether 
the lien, if it ever existed to the extent contended for, must not 
now be considered as limited to the amount of freight due 
upon it. 

That the master has a lien on the cargo for his freight is a 
familiar principle of maritime law, not controverted by the re- 
spondents. It has been settled in numerous cases, and is laid 
down as a principle, not to be called in question, in all the ele- 
mentary treatises. But while this is fully conceded, it was 
contended, in argument, that this is a mere naked authority to 
retain the goods for the purpose of compelling payment; and 
if the merchant chooses to suffer his goods to remain or to 
perish in the master’s hands, that the law furnishes no_process, 
that it confers on the master no right of proceeding judicially 
against the cargo to convert so much of it into mouey as will 
pay the freight. I have had occasion to examine this point in 
another libel against this cargo, and for the present I merely 
observe that in this libel, if the rights of the libellants are as 
they are contended to be by their counsel, I feel free to give 
them the remedy which they seek. If their lien extends to 
the merchandise, my opinion is, that this is the proper court to 
enforce it, and that they have elected the proper process by 
which to pursue their remedy. If it be admitted that the cargo 
is hypothecated for the freight, the next inquiry is, in what 
relation do the seamen stand to the freight. 

Freight is the hire which is earned by the transportation of 
goods. ‘This is the original and elementary signification of the 
word. It is due for the service which is rendered in trans- 
porting them from a place where they are supposed to be worth 








44 Seamen’s Wages. [ Jan. 


less, to a place where they are worth more. This service has 
given to the merchandise a new value, which it had not before ; 
as much so as is given by a tailor to a piece of cloth which he 
has made into a coat, or by any other mechanic when he has, 
in the way of his trade, changed the form of a thing and con- 
verted it into what is technically called, in the civil law, a new 
species. Though here has been no change in the form of the 
thing, yet there has been a service performed by which it has 
received a new and additional value, as certain and as distin- 
guishable from its former value, as that which is given by a 
mechanic who converts one species into another. It is a gen- 
eral principle of law, extending to a great variety of cases, that 
a person who has, by his own labor, thus added a new value 
to a specific article, has a lien on the article for the value of 
his service. It is a right consonant to all our ideas of matural 
equity, and is highly favored by the law. 2 Kent’s Com. 496. 
The mechanic is considered as gaining a qualified property in 
the article, when he has incorporated into it his own skill, care, 
and labor. Another general principle is, that when this sort 
of confusion of goods is produced at the request of the general 
owner, he that has given the last increment of value to the ar- 
ticle, is entitled to be first satisfied out of the common stock. 
In the nature and reason of the thing there is no difference, in 
this respect, between the mechanic and the carrier. 

In the case of marine transportation, by whom has this ser- 
vice been performed? ‘The answer obviously is, by the vessel 
and crew jointly. Neither has an exclusive agency, but their 
service is concurrent. In the common sense and equity of 
the case, the crew and the vessel have a joint or partnership 
interest in the freight, and independent of positive regulation, 
special contract, or a usage that has the force of law, no dis- 
tinction can be made between the title of the crew to the freight 
and that of the vessel or her owners. It is in its own nature 
as perfectly a joint or partnership interest as can be conceived. 

The opinions now expressed are not new. If there be no 
adjudicated case directly in point, they are at least supported 
by the dicta of learned jurists, and are in harmony with the 
general analogies of the law. The freight is steadily looked 
to as the proper fund out of which wages are to be paid. ‘ In 
all cases,’ says Holt, Law of Shipping, 275, ‘ the question of 
wages turns upon the same principles, whether the ship has 
earned her freight or not.’ Ina very late case, Lord Chief 
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Justice Abbot, in very decisive terms, lays it down as a fixed 
rule of the law of England, that where no freight is earned no 
wages are due. ‘A seaman’s wages,’ he says, ‘can only be 
recovered out of a certain fund, namely, the freight earned in 
the voyage.’ Holt, Law of Shipping, p. 276, Brown v. 
Moates. The generality of this language must be received 
with several exceptions. But it serves to show how uniformly 
the eyes of English jurists are fixed on the freight as being, in 
the expressive language of the law, the mother of wages. 
Judge Winchester, in the case referred to in the argument, 
expressly says that the ‘contract of the sailors is a species of 
copartnership between them and the owners. If all is lost, the 
sailors lose their wages; but if all is not lost, that which re- 
mains of ship and freight is a common property, pledged for 
the payment of wages. Freight gained and put on shore, is 
saved from a subsequent shipwreck. It goes into the common 
stock, but, like the savings from a wreck, is to the last nail or 
cable hypothecated to the wages. Freight is a trust fund in 
the hands of the owners, to be accounted for to those whose 
industry produced it.’ 1 Peters’s Ad. Rep. 194. The lien 
of the seamen for their wages is expressed here in terms as 
strong as language can furnish. 

If the English books contain no adjudicated case directly in 
point, a satisfactory reason may be given for it. ‘The common 
law courts prohibit the only court in which the lien can be en- 
forced, from taking jurisdiction of the case. But the language 
of foreign writers on maritime law is clear and unequivocal. 
By the Marine Ordinance of Louis XIV. liv. 3, tit. 4, art. 19, 
the ship and freight are specifically pledged for the payment 
of the mariners’ wages, and the principle is re-enacted in the 
Code de commerce, s. 271, in the same words. Valin, in his 
Commentary, says, that if the freight has been paid to the mas- 
ter, and he applies it to the payment of his private debts, there 
will remain to the seamen only their personal action against 
the master; they can neither recover it against the merchant 
nor against the captain’s creditors, unless there has been fraud. 
They ought, he adds, to have taken the precaution to seize the 
freight in the hands of the merchant. 1 Valin 751. Bou- 
cher, a late writer of respectable character, on maritime law, 
quotes and approves the decision of Valin. But he takes a 
distinction. If the captain receives his freight in part of the 
merchandise, and this is transferred by him in payment of a 
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pre-existing debt, the seamen, he holds, can reclaim it in the 
hands of his creditors. His words are, ‘ The freight being 
pledged for the payment of the wages of the sailors, they have 
the quality of proprietors to the amount due to them ; and they 
may consequently reclaim them in the hands of the captain’s 
creditors.’ Boucher Droit Maritime, part 3, sec. 7, par. 1159, 
60—61. The reason of the distinction is that the pieces of 
money paid cannot be identified, a reason purely technical ; 
but he expressly affirms that the hypothecation gives to the 
sailors a proprietary interest in the freight. ‘The marine law 
also of Spain and Portugal render the freight as well as the 
vessel answerable for the wages of the seamen. Jacobson’s 
Sea Laws, 150. 

Roccus affirms the general principle in the strongest terms, 
and overrules the distinction set up by Boucher. ‘ Mariners,’ 
he says, ‘ for their freights and wages have an implied hypo- 
thecation with right of preference on all goods laden on board ; 
by which right of preference the sailors may recover money 
previously paid to other creditors.’ Ingersol’s Roccus, not. 91. 
This action he affirms to be always open to the mariners, and 
he refers to a case decided in Portugal and reported by Pierera 
de Castro. The same decision is cited by Valin and denied 
to be good law in the extent to which it goes. 1 Valin, 752. 

The words of Cleirac in his Commentary on the Laws of 
Oleron are quoted by Abbot as constituting at this day an estab- 
lished principle of the maritime law, but as ineffective in Eng- 
land only because the court of admiralty, by which alone it 
can be made operative, is denied jurisdiction over the case. 
Law of Shipping, 135—6, Am. Edit. By custom, says Clei- 
rac, the ship is bound to the merchandise, the merchandise to 
the ship. Us et coutumes delamer,p. 72. By turning to 503 
page of Les Us et coutumes de la mer, Navigation des Rivieres, 
Arts. 18 and 19, we shall find Cleirac himself explaining what 
is meant by this maxim of the marine law. ‘The vessel,’ 
says he, using the same terms, ‘is bound to the merchandise, 
and the merchandise to the vessel ; that is to say, if the mer- 
chant fails in the time of payment and causes delay, the master 
or mariners are privileged to cause the merchandise or goods 
which they carried to be seized, and to be sold to the amount 
that is due to them.’ He then states the reciprocal right of 
the merchant to hold the vessel to respond for any injury to 
the merchandise occasioned by the fault of the master or ma- 
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riners. It may be said that this relates only to river navigation, 
and stands on the ground of a positive ordinance. I refer to 
it only as a definition of the words used in another part of his 
work, where they are applied wholly to maritime navigation. 
Again, in the Jurisdiction de la Marine, p. 351, he is treating 
of maritime navigation, and says, that the ‘ wages of the mari- 
ners are to be preferred in a decree agains: the ship and mer- 
chandise and over all other debts, so that should there remain 
but so much of the ship and merchandise, even to the last nail, 
they shall have it.’ 

It appears from Voet that by the law of Holland the sea- 
men have a lien on the cargo as well as the ship, for their 
wages in foreign voyages, and he quotes Grotius as affirming 
this right as a general principle of maritime law. Voet ad 
Pandectas, Li. 20, tit. 2, sect. 30. 

I do not find that the Consulate of the Sea in express terms 
states that the freight is pledged for the wages of the mariners ; 
but if we do not find the principle any where plainly implied, 
in many parts of this venerable ordinance we find its rudiments 
recognised. It is said that the master is bound to pay the 
mariners with the freight that he receives. Consulat de la 
Mer. Boucher’s trans. 341. He is holden to pay the mari- 
ners immediately on receiving the freight, and in the same 
money that he receives of the merchants: s. 342. If the mer- 
chant, after his goods are laden, declines to send them, he is 
held to pay half freight, and in this case the sailors shall re- 
ceive half their wages: s. 160, and 164, 5,6. All these pro- 
visions seem to import an interest of the seamen in the freight. 
It is also provided that no caution or security can be given for 
the freight, though in every other case the consuls who have, 
by that ordinance, jurisdiction over maritime affairs, are au- 
thorized to order security to be taken. s. 50 and 500. The 
translator, in a note, observes that freight is singularly favored 
in this ordinance, because it is pledged for the payment of 
wages. 

These authorities go the full length of affirming it as a gen- 
eral principle of maritime law, that the seamen have a direct 
hypothecary interest in the freight for the amount of their 
wages. ‘Their lien on the freight is described in the same 
terms as their lien on the vessel; that this lien can be enforced 
by seizing the freight in the hands of the merchant before it is 
paid over to the master; that if the merchants refuse payment 
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they can proceed against the merchandise, and compel a judi- 
cial sale of so much as is necessary to pay their wages. It is 
not distinctly stated whether they can enforce their claim for 
wages against the cargo to an extent beyond the amount of 
freight which is due upon it. But I think upon principle this 
must be the natural and necessary limitation of their privilege, 
where the owner of the ship and cargo are different persons; 
except in those cases of misfortune where a claim of salvage 
is mixed with a claim of wages. ‘The Cato, 1 Peters’s Ad. 
R. 54, and the Catharina Maria, 2 Peters’s Ad. R. 424, cited 
at the bar, were cases of this mixed character. 

It is objected by the learned counsel for the respondents, 
that many of the authorities relied on at the argument, are 
either the positive enactments of foreign ordinances, or the 
dicta of foreign writers, which have not the force of Jaw in this 
country. Proprio vigore it is true that they have not. But 
they have always been considered as high evidence of what 
the maritime law actually is; they are familiarly quoted in our 
courts of Jaw, they are constantly referred to as of authority in 
our best elementary treatises, and are relied on by our highest 
courts of judicature, if not as express grounds of decision, at 
least as entitled to great respect in all cases involving the gen- 
eral principles of maritime law. In the very late case of the 
Neptune, which was a case of wages like the present, decided 
by Lord Stowell, in 1824, he overruled all the common law 
cases in which it is held that wages are dependent exclusively 
on the earning of freight, and professedly taking his stand on 
the general maritime law, and invoking, as authorities to sustain 
the principle, the marine law as held in France, in Spain in 
the height of her maritime greatness, of Holland in the period 
of her greatest commercial prosperity, of Denmark and of this 
country, he ordered wages to be paid from the savings of a 
wreck, though no freight had been earned; thus at a single 
stroke completely revolutionizing all common law ideas on this 
subject, and overturning, or at least very essentially qualifying 
a maxim that had stood unquestioned by the common law 
courts for ages. Holt, Law of Shipping, 278.(a) 





(a) * The marine law of the United States,’ says Chancellor Kent, ‘is the 
same as the marine law of Europe. It is not the law of a particular country, 
but the general law of nations; and Lord Mansfield applied to its universal 
adoption the expressive language of Cicero when speaking of the eternal laws 
of justice : WVec erit alia lex Rome alia Athenis ; alia nunc alia posthac ; 
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When we can trace up a principle to the very incunabula 
of the science, and find one uniform and concurring voice 
among the most respected writers of different ages and nations, 
and find this principle expressly and strongly asserted by one 
of the ablest of our own maritime judges as the existing law of 
this country, it would certainly seem to be safe to rest on such 
authority, though no adjudicated case can be found directly in 
point. 

Such appears to me to be the authority for the principle that 
freight is pledged for wages, a principle which also comes 
so strongly recommended by the most obvious reasons of na- 
tural equity. But it is argued that, admitting the rule of the 
marine law to be as contended, the right of the seamen to 
proceed against the freight for their wages is taken away by 
the operation of the statute of the United States for the gov- 
ernment and regulation of seamen in the merehant service. 
U. S. L. vol. 2, ch. 56, s. 6. 1 do not so understand the 
statute. It authorizes the seamen, under certain regulations, 
to obtain process against the vessel for the security of their 
wages. ‘This merely affirms and regulates a remedy which 
they had before, and it would be going a great way to hold 





sed et omnes gentes, et omni tempore una lex et sempiterna, et immortalis 
continebit. 

‘ When Lord Mansfield mentioned the law of merchants as being a branch 
of public law, it was because that law did not rest essentially for its character 
and authority on the positive institutions and local customs of a particular 
country, but consisted of certain principles and usages which general conven- 
ience and a common sense of justice had established, to regulate the dealings 
among merchants and mariners in all the commercial countries of the civilized 
world.’ 2 Kent’s Commentaries, 509, .510. 

Mr. Brougham, in his late speech on the state of the law, while he threatens 
to reform the whole municipal law of the kingdom with an unsparing hand and 
to strike out what he considers abuses both in its principles and practice with 
a boldness which, I think, must strike with dismay those who have been bred 
up in habits of veneration for black letter lore, and those who have heen smit- 
ten with affection for the subtleties of special pleading, or are charmed with 
the mysteries of conveyancing, proposes to leave the commercial law as it is, 
and the reasons he gives jor it are worth noticing. 1 quote them froma copy 
of his speech corrected and published by himself. 

‘I intend also to leave out of my plan the commercial Jaw. It lies within a 
narrow compass, and it is far purer and freer from defects than any other part 
of the system. This arises from its later origin. It has grown up within two 
centuries, or little more, and been framed by degrees, as the exigencies of 
mercantile affairs required. Jt is accepted too, in many of its main branches, 
by other states, forming a code common to all trading nations, and which 
cannot be easily changed without their consent. Accordingly, the provisions 
of the French civil code unsparing as they were of the old municipal law, ex- 


cepted the law merchant, generally speaking, from the changes which they in- 
troduced.’ 
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that this deprived them by implication of another concurrent 
remedy. 

The freight is the proper, it is the peculiar and appropriate 
fund out of which wages are to be paid, and the personal re- 
sponsibility of the master is founded not so much on the con- 
tract, as on the fact that he is entitled to receive the freight for 
those to whom of right it belongs. If the seamen have not 
usually resorted to this fund, it is because the law supplies an 
easier and simpler remedy. But when a party has several 
remedies, it lies with him to elect that which he judges most 
advantageous for himself. On the whole, after the most de- 
liberate examination I have been able to give the subject, lam 
brought to the conclusion that the seamen have a lien on the 
freight for their wages, which may be enforced by a libel in 
the admiralty. This applies to so much of the freight as is 
due on that part of the cargo which was shipped and consigned 
to Mr. Thayer. 

With respect to the rest of the cargo it is contended that no 
freight is due except what is secured by the charter-party. 
By the terms of that instrument the charterers were to victual 
and man the ship and to pay all charges. It is argued that 
being owners for the voyage, they are their own carriers, and 
no freight is due. If this be correct, as the charterers are in- 
solvent and have assigned their whole property, including this 
cargo, the effect will be that the owners of the vessel will not 
only lose the whole charter of the ship, but will, through the 
liability of the vessel, indirectly have thrown upon them the 
additional burthen of the seamen’s wages. ‘To my mind it 
appears that this part of the case turns simply on the question 
whether the lien of the seamen extends to the merchandise, or 
is confined to the hire for transportation stipulated between 
the ship owners and the owners of the cargo. If the seamen 
can enforce their claim against the goods taken on freight, I 
see no reason in principle why they may not against the goods 
of the owner or charterer of the ship. The nature of their 
service is the same, and if it gives them a jus in re, if it creates 
a lien which adheres to the thing, it adheres to it, whoever 
may be the owner. ‘Their own labor has been incorporated 
into the value of the merchandise in one case as it has in the 
other. ‘The authorities go directly and fully to the point; the 
merchandise is declared to be hypothecated for wages as well 
as the freight, that is, as I understand the law, hypothecated to 
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the wages to the amount of freight due upon it, and the mer- 
chant is not entitled to receive his goods until the lien is dis- 
charged. 

And this leads to an answer to another difficulty which was 
stated at the argument. The property has been attached by 
sundry creditors of the charterers, and the cases are now 
pending in the state courts. It is argued that as different 
creditors are each pursuing their own rights against this property 
in different courts, it is a proper rule to prevent collision of 
judicial authority to give precedence to those who first lay 
their hands on the fund. ‘This priority might be decisive if 
both creditors stood in the same relation to this specific pro- 
perty. But the reason no longer holds when the claim of one 
of the parties is in its nature a privileged claim. ‘The very 
essence of a privilege is to give to the creditor a preference 
over the general creditors of the debtor; and if such be the 
claim of the seamen, the attachment only created a lien on the 
property subject to such prior incumbrance. It can only ex- 
tend to the whole right of the owner, and that was to hold the 
property after discharging the lien. 

Another argument is that a bona fide alienation defeats a 
tacit hypothecation, and the purchaser takes the property dis- 
charged of the lien. Brown’s Civil and Admiralty Law, 2 vol. 
143, is relied upon as sustaining the principle. He says, it is 
true, that by the civil law things tacitly pledged might be freely 
alienated before they were arrested. ‘The general rule of the 
civil law is certainly the reverse; the purchaser takes them 
cum onere. Brown refers, as authority for this dictum, to the 
Digest L. 20—2—29, and to Ayliffe’s Civil Law. I have not 
seen Ayliffe, but the law cited in the Digest does not sustain 
the principle in the terms in which it is stated. The law is 
confined to a single case, the hypothecation which the land- 
lord has in the movables of his tenant for rent, and merely 
gives to the tenant the power to manumit his slaves notwith- 
standing this tacit hypothecation, which he could not do if it 
was express. But when money is loaned for the repair of a 
house and the house is sold, it passes cum onere and the hy- 
pothecation follows it into the hands of the purchaser ; and such 
would be a case analogous to the present. 

Another objection urged is the general inconvenience of 
admitting the principle that the cargo is liable to this process. 
The inconvenience is I think greatly overstated ; and in cases 
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like the present it is far from inconvenient, for it enables the 
seamen to extract their wages from that specific property 
which actually owes the debt. But in any case, when goods 
are attached for security, they can readily be discharged by 
the owners’ entering into a stipulation. It is the uniform prac- 
tice of the admiralty to order goods which are so attached to 
be restored to the claimant on his filing a caution with sureties 
according to the form used by the court. Were it not for this 
practice the argument ab inconvenienti would be quite as strong 
against holding the vessel liable. 

Upon the whole, my opinion is, that the freight, or that part 
of the cargo consigned to Mr. Thayer, is bound to the seamen 
for the payment of their wages to the amount stipulated in the 
bills of lading; and that they have a lien on that part of the 
cargo shipped and owned by the charterers for a charge in the 
nature of freight which overreaches the title gained by the as- 
signees under the assignment, and that of the attaching credi- 
tors under the attachment. ‘To the amount of a reasonable 
freight, at least, it appears to me that the seamen stand in the 
character of privileged creditors of this property, and are enti- 
tled to have their claim first satisfied. 


Art. V.—CONSTRUCTION OF A POWER OF ATTOR- 
NEY, AND OF A DEED. 


Opinion of Davin Horran, Esq. of Baltimore, on a case 
depending in Georgia. 

John Doe ex dem. 2 Ejectment in'the Supreme Court of Gwinnett County, 

Murrill Collier, Georgia. 


v. 
Richard Roe, Reddin Bloeker, 


Ratna Tenants in Possession. 
and Benjamin Ivy, 


CASE. 

Tue plaintiff, to sustain the issue on his part in this cause, 
produced, Ist, The state’s original grant to John Mullins, dated 
October, 1820, for lot No. 176, now ia dispute, and which 
was drawn by said John Mullins in the Land Lottery of the 
state of Georgia: 2d. A deed of conveyance from the said 
John Mullins to Murrill Collier, the plaintiff, dated November 
16, 1820, which is hereunto annexed, marked No. 2, for the 








1830. | Construction of a Power of Attorney. 53 


consideration of $500. And having established the locus in 
quo, he rested his cause on the said two deeds. 

The defendant relied, 1st, On a power of attorney, or doc- 
ument executed by the same John Mullins, dated June 3, 1820, 
to E. Young and W. Blake, which is hereunto annexed, mark- 
ed No. 1. 2d. Ona deed of conveyance from the said E. 
Young and W. Blake, dated November 14, 1820, professing 
to act under and in virtue of said power of attorney or docu- 
ment, and to convey the said lot for $1000, to P. Blake and 
Jacob Buffington, under whom the defendant claims title. The 
said deed is also hereunto annexed, marked No. 3.(a) 

The plaintiff contends, First, That the power of attorney, 
or document No. 1, gave no authority to convey. Secondly, 
That if it be a sufficient power for that purpose, the deed No. 
3, which professes to be made under its auspices, was not le- 
gally made, and conveyed no interest or estate, as it was not 
in pursuance of the authority to convey, if given, since the con- 
veyance is not in the name of the principal. 

It is also stated to me that no decision has taken place in the 
state of Georgia, which can rescue any part of this case from 
the control of common law principles, and established English 
cases prior to the revolution; and further, that there is no 
statute of that state which can affect the case, if the following 
statute, enacted in 1785, be, as it is presumed to be, wholly 
inapplicable for that purpose. ‘The statute provides ‘That all 
sales, or conveyances of land, which shall be hereafter made, 
by virtue of any letters or powers of attorney, duly executed, 
which do, or shall expressly give power fo sell all lands, &c. 
shall be good and effectual in law, as if made by the constitu- 
ents.” Prince, 113. 

Upon the foregoing statement of facts, my opinion is re- 
quested whether the plaintiff or defendant has the better title. 


OPINION. 


After a careful examination of the papers,.and most, if not 
all, of the material British and American cases applicable to 
the points involved in the case, I am of opinion the law is de- 
cidedly with the plaintiff. 

In assigning my reasons for this opinion, I shall endeavor 
studiously to regard all that may be fairly urged on behalf of 





(a) These documents are now omitted, their substance being sufficiently 
set forth in the course of the argument. 
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the defendant, and shall examine the legal operation of the 
several instruments, in that order which may be necessary to 
arrive at a clear statement of the principles, and decisions re- 
lied on. 

Ist. As to the effect and legal operation of the power exe- 
cuted by John Mullins to E. Young and W. Blake, marked 
No. 1. This instrument must, we presume, operate in one or 
the other of the four following ways: 

First. As a power of attorney authorizing Young and Blake 
to convey to any purchaser a good and sufficient title to any 
lot or lots which should be drawn by Mullins in the then en- 
suing Land Lottery. 

Secondly, As a mere covenant, under a penalty, by Mullins 
to Young and Blake to convey such lot or lots, to any one who 
should agree with Young and Blake to become the purchasers. 

Thirdly, As a covenant, coupled with a power in Young 
and Blake to carry the same into effect. 

Fourthly, As a Grant to Young and Blake of any lot or 
lots which might be drawn, and a covenant to confirm the title 
to any purchaser under Young and Blake. 

A few remarks on each of the foregoing views of this very 
inartificially worded instrument will, perhaps, be sufficient to 
show how inoperative it is in law, under either view, to be the 
source of title in the defendants. 

First. If we attend to the language of the instrument, 
there will be found no words which import a power in Young 
and Blake to convey lots, when drawn by Mullins, but just the 
reverse. It states that Mullins is held and firmly bound, under 
a penalty, to Young and Blake, to make a good and sufficient 
title to any lot he may draw. The title and the conveyance 
are to be made by Mullins. Whether the conveyance, when 
made, is to be to Young and Blake themselves, or to such 
persons as should agree with them to become the purchasers, 
non constat, nor is it now material to inquire. ‘The instru- 
ment then proceeds to constitute Young and Blake his attor- 
neys, for him, and in his name to do, and act as they see pro- 
per, according to law, in and about the said land. ‘Thus far 
the instrument is far from being a source of title from Young 
and Blake to the defendants; for not a word is said of the at- 
torney’s power to convey. The instrument, however, pro- 
ceeds—‘ Hereby ratifying and confirming all that my said 
attorneys may lawfully do in and about said land, any instru- 
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ment of writing given by my said attorneys, shall be as bind- 
ing on me, as if I were personally present.’ 

These words do not import, in my opinion, a power in the 
attorneys to convey the good and sufficient title, for that was to 
be done by Mullins. I apprehend that nothing more was in- 
tended than that the agents should seek for purchasers, agree 
upon terms, &c. and that any instrument defining these terms, 
should be ratified. But if these words do import an authority 
to convey, it either professes to ratify what is lawfully done 
(which, if thus done, would then have vested a valid title in 
the defendant) or, it offers to ratify any instrument, however 
unknown to the common law, or to the statutes of Georgia, 
and particularly the abovementioned statute of 1785; which 
ratification, 1 presume, would be wholly inoperative, and could 
not prove a legitimate source of legal title ; for, if the com- 
ron law requires a particular mode of executing a conveyance, 
neither the covenant of Mullins, nor his ratification would render 
the title of the defendant valid, if it reposes on a deed which 
has been made in disregard of that requisition. And so also of 
all statutory requisitions. The act of 1766 of Maryland, for ex- 
ample, requires a deed to be acknowledged and recorded, in or- 
der to be valid even as between the grantor and grantee. Now, 
if a power of attorney should authorize and covenant that any 
deed, however informally made by the attorney, should be 
equally valid with a deed made in compliance with all the re- 
quisitions of law; and the deed is either not acknowledged, 
or not recorded, it could not be read in evidence as a source 
of title; and the power, the covenant, and the ratification would 
neither help it, nor estop the original owner from treating the 
deed as a nullity. We shall presently assign our reasons for 
believing the deed, 14th November, 1820, from Young and 
Blake, to be wholly inoperative as a conveyance on common 
law principles ; and the statute 1785, so far from legalizing 
the conveyance, appears to me to have a contrary effect. All 
that this statute contemplated was, (for the removal of doubts) 
to enact that deeds made in virtue of powers of attorney should 
be valid to pass the estate. But it never intended to introduce 
as lawful any new mode of executing such deeds. ‘Two things, 
therefore, are still requisite to such deeds since this statute, 
viz. first, that the power of attorney should itself expressly 
confer a power of sale to the attorney ; and secondly, that the 
conveyance when made, should be executed according to the 
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requisitions of law. The power of attorney, now under con- 
sideration, does not give even impliedly, a power to the attor- 
neys to convey; and even were there an express power, we 
shall presently state our reasons for believing that the deed 
which professes to be made in virtue of it, has not been pro- 
perly executed. On this first view, in relation to this instru- 
ment, I have no hesitation in stating that it does not confer on 
Young and Blake a power to convey the lot, either in their own 
name, or even in the name of Mullins, their principal. 

Seconpty. If this instrument be a mere covenant by Mul- 
lins with Young and Blake, to convey a good title to any lot 
or lots when drawn (as I think it is) still it is subject to vari- 
ous difficulties; and even if clear of the doubts alluded to, it 
cannot, as a covenant, be the vehicle of title to the defendants 
in this cause. Whether we regard the res subjecta of this co- 
venant as a mere naked possibility, or as a possibility coupled 
with an interest, or as a chose in action; or in. whatever other 
light we may consider it, still it is but a covenant, and can operate 
only in personam, and be creative, as such, of a personal charge 
only against the covenanter. Various questions may be here 
presented, which I shall but briefly examine; for, whatever 
may be the sound law as to each and all of them, we consider 
the plaintiffs’ title at law as free from all doubt, on distinct 
grounds, which will be hereafter examined. ‘The questions 
to which we allude are briefly these : 

1. What was the precise nature of John Mullins’s right, prior 
to the drawing of the lottery. Was it a naked possibility, or 
a possibility coupled with an interest? 

2. Was the right assignable at law, and if not, what would 
be the relief of the covenantees, and the purchasers under 
them, in equity? 

3. If it was a naked possibility, not assignable at law, would 
a covenant, charging such a right, be in any manner regarded 
by a court of law? 

4. Are possibilities, when coupled with an interest, assign- 
able at law; and if not, would a covenant to assign them be 
enforced at law by the recovery of damages for not convey- 
ing, after the possibility has matured into a vested interest ? 

In the course of the ensuing opinion I shall have occasion to 
advert to the foregoing questions. 

Tuirpty. Is this instrument a covenant, coupled with a 
power in Young and Blake to carry the same into effect? We 
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think clearly not; for it could not be carried into effect by 
them unless they had the power to convey. The covenant 
then could only operate as between the parties. It would re- 
main an executory contract for ever, except through the act, 
voluntary, or compulsory, of Mullins. What has already been 
said on the first and second views in regard to this instrument, 
may also be applied to this third. 

If the right to the lot in question was, at the time the cove- 
nant was made, a possibility, assignable in equity only, it could 
be chargeable only in equity, after the right became an ascer- 
tained and vested interest. It has been supposed by some 
enlightened lawyers, that a covenant of this kind is an absolute 
nullity at law, and that as the right is not assignable at law, no 
damages can be recovered for breach of a covenant to convey 
a possibility, or to assure the title after the possibility ripens into 
a vested interest. It is supposed that as the assignment of a 
possibility, which is an executed contract, is good only in 
equity, law will not lend its aid to enforce a covenant to con- 
vey, which being executory, can no more be regarded by law 
than the executed contract would be; and that there is no 
other remedy but in equity, and by biil for specific perform- 
ance. ‘There are authorities which countenance this doctrine, 
and if this idea be pursued out in principle, the consequence 
would be that law would wholly refuse to respect any cove- 
nant to assign possibilities of either kind, choses in action, and 
various other things which strictly are not assignable at com- 
mon law. Ingenuity, no doubt, could produce arguments on 
both sides of this nice question; but as it is not necessarily 
before me, I need not discuss it. I admit that a man cannot 
grant, or charge at law, what he hath not. Hence, if one 
grant a rent charge out of the Manor of Dale, and afterwards 
purchases the Manor of Dale, he shall hold it discharged of 
the rent. Perk. § 65. 3 Bac. Abr. 382. Hob. 132. But 
does it not savor of a non sequitur to conclude that a covenant 
is inoperative when the covenantor had no actual, or even po- 
tential right in the res covenanted for? On the foregoing prin- 
ciple, it may be, and has been argued, that although a man 
may bind himself by a covenant to purchase a certain estate, 
and convey the same to the covenantee, yet that if he cove- 
nants to convey to A any estate which B shall devise to him, 
or any estate which he shall inherit from B, it is a void cove- 
nant at law. On the same ground it might be urged that if 
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one of two joint tenants covenant to assign his jus accrescendi, 
or, that if he be the survivor, he will convey the entire estate, 
and land to the covenantee, or, if one of two tenants in com- 
mon for life, remainder to the survivor in fee, should covenant 
that if he be the survivor he will convey the whole in fee to the 
covenantee, I say it may, and has been contended by some, 
that such covenants are wholly inoperative at law, no damages 
being recoverable, because the actual assignment of such pos- 
sibilities are respected only in equity. On this idea was it 
that, in the case of Jones v. Roe, 3 T. R. 88, Lord Ken- 
yon puts the case of an heir apparent who makes a deed for 
the conveyance of his right or chance of inheritance. He 
says that such a disposition is wholly void, although the estate 
do devolve upon him on the death of his ancestor ; not on the 
ground that such a sale is against public policy, but simply be- 
cause it is a bare possibility, which is not assignable. And 
the learned annotator on Fonblanque on Equity, vol. 1 p. 216, 
remarks upon this case, that ‘it may hence be inferred that da- 
mages could not be recovered at law for the non-performance 
of a contract or covenant to convey such an estate, though, if 
it be for a valuable consideration, it would be decreed in equity.’ 
vide also Hobson v. Trevor, 2 P. Wms. 191; Beckley v. New- 
land 2 P. Wms. 182. 

Without inquiring further into these nice distinctions ; and 
whatever may be the operation of a covenant to convey possi- 
bilities, of either kind, or choses in action; and whether an 
assignment of them can be regarded at law, or in equity only, 
I would briefly remark that it appears to me to be far from a 
clear position that because such things are assignable only in 
equity, therefore a court of law would decline to notice a cov- 
enant for their conveyance, especially if the covenant be to 
convey the interest when it shall arise, or become vested out 
of what was but a possibility, or a chose in action at the time 
the covenant was made. Whatever, therefore, may be the 
operation of John Mullins’s covenant with Young and Blake, it 
is very certain it cannot affect the plaintiffs’ right to recover 
the land in controversy. 

Fourruty. Does this instrument operate as a GRANT of 
the land to Young and Blake? Can it convey to them any 
lots which Mullins might draw in the Land Lottery, with a 
covenant to confirm the title to Young and Blake, or their as- 
signees? This question involves the consideration of Mullins’s 
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right, prior to the drawing of the lottery, and whether it was 
assignable at law, or in equity. The inquiry will lead us to 
some antiquated learning. ‘That this is not a grant is to be 
inferred, both from the absence of intention to grant any thing 
to Young and Blake, and also from the incompetency to con- 
vey the subject matter, before the drawing the lottery ascer- 
tained the thing to be granted, or whether there would be any 
thing on which the grant could operate. 

The instrument professes to convey nothing in presenti. It 
does not aim at conveying a present right to a future thing. 
It merely stipulates, under a penalty of five thousand dollars, 
that Mullins shall convey at a future period whatever lots may 
be drawn by him in the lottery ; and it appoints Young and 
Blake his attorneys ; thereby excluding all idea of a grant to 
them ; for we have seen that they could not convey to them- 
selves, or to others, after the right became vested ; and the 
right, or chance itself was not designed to be conveyed for any 
time, whereas the estate, or interest which might arise out of 
the right, viz. by drawing a lot, was an estate in fee. No in- 
tention, therefore, appears to have existed to grant this right 
or chance, whatsoever was its assignable nature when the in- 
strument wasmade. ‘The whole then seems to rest in covenant 
only. 

But suppose there was a manifest intention, an express grant, 
or assignment; could this be legally effected? The right was 
clearly a possibility, and whether it is to be classed under the 
head of naked possibilities, or those coupled with an interest, 
is immaterial, provided all possibilities are assignable in equity 
only. It becomes necessary, therefore, to examine what kind 
of possibility it was; and if a possibility coupled with an interest, 
whether it can be assigned at law, and still further, if it can, 
then whether the mere assignment of the possibility vests the 
full estate in the lands in such assignee, without any further 
act on the part of the assignor, after the lots are drawn; or 
must the possibility be necessarily clothed with the full legal 
title, by the mere happening of the contingency ? 

The nature of possibilities, and the criterions which distin- 
guish the one class from the other, are very unsatisfactorily set 
forth in the books. But, from such lights as we have, I am 
disposed to think that this was a mere naked possibility ; and 
that if the instrument be a grant, it was clearly inoperative at 
law. A mere right, a mere possibility, a possibility coupled 
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with an interest, a right of entry, a title of entry, a right of 
action, an interesse termini, a condition, a contingent interest, 
are all distinguishable from each other; and the distinctions, 
though often subtile, sometimes lead to very important legal 
consequences. ‘Thus, for example, there can be no seizin of 
a right; it can neither be assigned, nor devised ; there can be 
of it neither dower, nor curtesy, nor a possessio fatris. Wat- 
kins on Des. 44, 47, 48, 51, 52, 82, 109. Neither can a 
title of entry, or a right of entry be assigned, and, perhaps, 
not even devised. Goodright v. Forrester, | Taunton, 578. 
Nor is there dower or curtesy of such a title, or right, though 
they be transmissible by descent, and may be released. 10 
Coke, 48. So a condition can neither be granted nor devised. 
Hence a mortgager, before condition broken, can neither alien- 
ate nor devise. He may grantor devise his equity of redemp- 
tion, but he must have it before he can do either; and an equity 
of redemption only arises after condition broken; before con- 
dition broken, it is a pure condition, and not a possibility 
coupled with an interest, which is devisable at law, though not 
assignable, and is assignable in equity, (though some say at 
law also.) Vide 1 Powell on Mortgages, Coventry’s edition 
268, Note N; 2 Preston’s Abstracts of Title, 186. So like- 
wise an interesse termini is assignable at law, and is said to be 
the only instance of this species of right which is thus aliena- 
ble. 1 Preston on Estates, 63, 88, 89. 

As to possibilities, they have generally been divided into 
two kinds, viz. naked, and coupled with an interest. And 
though there are many instances given in the books, illustra- 
tive of each species, there has never been any very compre- 
hensible rule or criterion pointed out, by which they may be 
clearly and certainly distinguished from each other. Mr. 
Coventry finds fault with the phrase ‘ possibility coupled with 
an interest,’ and says ‘ the phrase, though a common expres- 
sion, is yet exceptionable, and not, strictly speaking, correct ; 
for if the possibility be accompanied with an interest, it ceases 
to be a possibility, and is a contingent interest.’ Vide Coven- 
try’s Powell on Mortgages, 270. He therefore thinks that 
these two species of right should be called possibility, and 
contingent interest, the first being what is usually called a nak- 
ed possibility, (such as an heir’s hope or expectation of inher- 
itance—a joint tenant’s jus accrescendi—such contingent re- 
mainders and executory devises as do not ascertain the person, 
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as for example an estate to A for life, remainder to the right 
heirs of B, or a devise or use to the heirs of B, or an estate 
to A and B for life, remainder in fee to the survivor) and the 
second, called by Mr. Coventry ‘ contingent interests,’ and by 
others ‘ possibilities coupled with an interest,’ are exemplified 
by such contingent remainders, executory devises, shifting and 
springing uses, as do ascertain the person, be the contingency 
what it may. 

In regard to the assignable quality of possibilities, or similar 
rights, by whatever name they may be called, a diversity of 
Opinion appears to exist. Some writers seem to think that 
possibilities of neither class are assignable at law; others say 
that all are assignable in equity. Again, some contend that 
naked possibilities are not assignable even in equity, whilst 
others say that those coupled with an interest are assignable 
equally at law and in equity, whilst naked possibilities are as- 
signable in equity only. 

It is said that all contingent interests, being executory, can- 
not be assigned at law, because those who claim the rights 
have no estates. 10 Coke, 50a. Co. Litt. 264, 6, 265 a, 
note 212; 1 Ves. 390, 409; 3 Ves. 391; 7 T. R. 589. 

Under the idea that whatever is contingent is a possibility, 
and therefore not assignable, or devisable, it was, at one time, 
questioned whether a contingent remainder, or an executory 
devise could, in any case, be assigned, or devised; but when 
the courts took the distinction between a naked possibility and 
one coupled with an interest, a contrary doctrine was establish- 
ed, and the latter are now both assignable and devisable. 

A right of survivorship and an heir’s hope of inheriting are 
classed with mere naked possibilities; they are mere ex- 
pectancies, or chances, and are neither assignable, nor devis- 
able. But an executory devise, or a contingent remainder, if 
the person be ascertained, may be said to be more than a mere 
chance, expectancy, or possibility ; itis a present right, which 
may, or may not vest an estate or interest in the person; and 
is, as all admit, assignable in equity, and, some say at law 
also, and is clearly devisable. ‘They may likewise be releas- 
ed; are transmissible by descent; pass by bargain and sale 
to the commissioners under the statutes of bankruptcy ; may 
be bound or extinguished by estoppel, (and hence, in this way, 
sometimes virtually conveyed at law). And though they are 
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not assignable by the ordinary rules of the common law, 
are, nevertheless, bound in equity by covenant or contract. 

On the other hand mere possibilities, as an estate to the 
survivor of several persons, to issue who shall attain a cer- 
tain age, to children, if living at their parents’ death &c. &c. 
are not devisable at all ; nor do they pass to bankrupt com- 
missioners : nor are they assignable at Jaw; but they may be 
bound by estoppel at law; and after the contingency has ac- 
crued, equity will decree a specific execution. As to the as- 
signment, devise, &c. of possibilities, vide 1 Maddock’s Chan. 
549, Butler’s ed.; Fearne on Ex. Devises, 548; Vin. Abr. 
Grant N.; Shep. Touchstone, 239; 1 Preston on Estates, 
75, 76; 1 Chan. Rep. 29; 1 Chan. Cases, 8; 2 Preston’s 
Abstracts of Title, 92, 202; Anstr. Rep. 11; Cro. Car. 477; 
4 Coke, 66; Goodright v. Forrester, 1 Taunton’s Rep. 578, 
602, 604, Beames’s Elem. of Pleas in Equity, 118; Helps & 
wife v. Hereford, 2 Barn. & Alder. 242; Carlton v. Leighton, 
3 Meriv. Rep. 662. In equity, perhaps, every species of pos- 
sibility or contingency, may be bound by contract, 1 Ves. 
409; 2P. Wms. 132, 191; 2 Atk. 420; 6 Ves. 261;3 T.R. 
88; 1 Cov. Pow. on Dev. 18, note A, sed vide Carlton v. 
Leighton, 3 Mer. Rep. 662. 

The language of the books speaks, almost universally, as if 
possibilities, even coupled with an interest, were assignable in 
equity only. 1 Mad. Chan. 549. And Cruise says that exe- 
cutory devises, and contingent remainders, though limited to 
ascertained persons, are assignable only in equity. 2 Cru. 
Dig. 298, Remainder, Title xvi. § 15, 20, 21, 22, 23. 

Some have been inclined to think that all possibilities cou- 
pled with an interest are not only devisable, but assignable at 
law ; and they desire to extend the doctrine to mere choses 
in action. If such devises be good at law, and the like assign- 
ments be void at law, it arises from the technical nature of a 
grant at common law, and the peculiar nature of a devise. 
On the whole, I am inclined to believe that possibilities of 
every kind, as well as choses in action, are transferable inter 
vivos only in equity, except when the transfer is an estoppel, 
operating virtually as a conveyance at law, as was the case in 
Weale v. Lower, Pollex. 54, which was a fine levied by one, 
to whom a contingent remainder had been limited. It was 
held that though the fine operated at first by conclusion, and 
passed no interest; yet, upon the happening of the contingency, 
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the estate by estoppel became an estate in interest, of the same 
effect as if the contingency had happened before the fine was 
levied ; and that the conusor and his heirs after him, were 
bound oy the fine. So likewise in Helps v. Hereford, 2 Barn. 
& Alder. 242, A and his wife had granted to trustees an es- 
tate of which the wife’s father was seized at the time of the 
grant; and in the life time of the father they also levied a fine 
of the lands to the use of the settlement. On the death of the 
father, a moiety of the lands descended on the wife. The 
court were of opinion that the fine operated as an estoppel 
against the husband and wife, and all claiming under them, as 
to this moiety. Vide also Wright v. Wright, 1 Ves. 409; 
Vick v. Edwards, 3 P. Wms. 372; Edwards v. Rogers, Sir 
Wm. Jones’s Rep. 456; Co. Litt. 352, a; Shep. Touchstone, 
6. But all of these are cases of fine or recovery ; and, perhaps, 
no case can be found of a deed thus operating by estoppel, 
virtually to convey at law such possibilities. A contrary doc- 
trine was expressly beld in Whitfield v. Fausset, 1 Ves. 387, 
where the distinction between a fine and a deed is taken and 
admitted, and the deed was held to be wholly inoperative to 
convey by estoppel the possibility attempted to be conveyed. 
So also in the case of Taylor v. Phillips, 1 Ves. 229, a copy- 
holder surrendered his possibility, and the court held that it 
did not pass by estoppel. Vide also Goodtitle v. Morse, 3 T. 
R. 365, &c. 

But even admitting, argumenti gratia, a deed of grant to 
be as operative by way of estoppel, as a fine or a recovery, 
the instrument, signed by Mullins, in the case under consider- 
ation, is not a deed of conveyance ; and being a covenant only, 
could not operate, even in equity, as a conveyance by estoppel. 

I shall finish my remarks on this fourth and last view of the 
instrument, viz. as a grant of John Mullins’s possibility, by a 
brief inquiry, whether this be a naked possibility, or one cou- 
pled with an interest; and if naked, whether the title can be 
complete in the assignee, on the happening of the event (viz. 
the drawing of the lots) without any further act or conveyance 
of Mullins. 

That this is not a possibility coupled with an interest ap- 
pears to be strongly manifested by the examples I have stated 
of each species of possibility. Even in the case of contingent 
remainders, executory devises, conditional limitations, spring- 
ing and shifting uses, we have seen that it is essential that the 








64 Construction of a Power of Attorney. [Jan. 


person be ascertained, otherwise they are classed under the 
head of mere naked possibilities, and are not even devisable. 
These remainders, &c. are clearly distinguishable from mere 
chances, hopes, expectancies, and such like, for they import an 
actual continuance of the same seizin, and though the interest 
or estate be not vested, but remains contingent till the occur- 
rence of the event, there is still a recognised difference be- 
tween such a right and a mere naked chance. If the jus ac- 
crescendi, or mere right of survivorship in case of joint tenants, 
is properly classed under the head of naked possibilities, and 
hence are not even devisable, I can see no distinction be- 
tween such a right and the chance of drawing a prize in a 
lottery. In the case of a right of survivorship the chance is 
that he may survive or may die. So in a lottery, the chance 
is he may gain a prize or meet with a blank. But, it may be 
said that the holder of a lottery ticket has paid value for it, 
and has an interest in the ticket, and also in the entire fund 
out of which the prizes may be drawn. To this I reply that 
the joint tenant also paid his money and obtained a deed, as 
well for his present*interest as. his possibility, or jus accrescen- 
di; and further, that if the grant of Mullins’s possibility does 
transfer the ticket, (which is questionable) still the right which 
is granted is nothing more than the possibility, though it be 
evidenced by the ticket. The ticket is one thing, the right 
granted is another; as a law is, in strictness, the mandate of 
the legislator, whilst the statute, or act of assembly, is the 
written evidence of that mandate. The one is an ens rationis, 
is invisible and incorporeal; the other is tangible and corpo- 
real; and the grant of the right does not necessarily transfer 
the corporeal evidence of that right. But admitting that it did 
transfer the ticket, at law as well as in equity, still a possibility 
only passes; for the ticket is but an evidence or muniment of 
title to a possibility. It is also a petitio principii, to say that 
the assignor of the ticket and possibility had any fixed or le- 
gally comprehensible interest in the fund out of, which the 
prizes were to come; this is not the idea of a lottery ; he owned 
nothing but the chance of obtaining a prize, and if he could 
grant, or has granted any thing, it was the chance only, and 
not any interest in the joint fund. This chance then, being, 
as I think it is, a mere naked possibility, was not capable of 
being legally assigned to Young and Blake. 

Lastly. if I be right in considering it a naked possibility, 
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and the instrument be a grant, (which is denied) still the oc- 
currence of the contingency (viz. the drawing a lot) would not, 
I think, per se, vest the full legal title in Young and Blake. 
It would require some further act of Mullins, or a court of 
equity to establish the grantee in his title, and as neither Mal- 
lins nor a court of equity have done any such act, it appears to. 
me that the defendants have no title, even admitting, for the 
sake of argument, that there has been a grant, and that a grant 
of a possibility is good at law as well as in equity. 

On the whole view of this instrument, therefore, I am of 
opinion,— 

1. That Young and Blake had no power to convey the lots, 
when drawn: 

2. That it is a mere covenant by Mullins, which cannot aid 
the defendant in this suit, and, perhaps, not even in equity, 
against the claim of a bona fide purchaser under Mullins: 

3. That there is no power, coupled with this covenant, 
which authorizes Young and Blake to execute in any way the 
covenant, and if there were, it has not been done: 

4. That this is not a grant, and if it were, it is only a grant 
of a naked possibility, cognizable in equity only, where the 
conflicting claims of the plaintiff might be arrayed against those 
of the defendant; and where he who has the better right or 
equity, would prevail. 

If what has been stated be correct, it would be sufficient to 
dispose of the entire case. But even if the whole of the pre- 
ceding views be untenable, (except that which would make the 
instrument a grant of a possibility coupled with an interest, and 
valid at law, without any further act by Mullins, which, I pre- 
sume, could not be contended) still there remains a very 
material inquiry, after we admit that Young and Blake were 
authorized to convey, as the agents or attorneys of Mullins. 

We shall now proceed, secondly, to the examination of the 
validity of the deed under which the defendants claim title. 


Il. If we should admit that the instrument I have just com- 
mented on, be a power of attorney authorizing Young and 
Blake to convey; the next inquiry is, have they legally and 
duly executed that power; have they so made the deed that the 
law can recognise it as a conveyance from Mullins, through 
the agency of his attorneys? 

This question, as I understand, has been the main one on 
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which the case has turned. I shall, therefore, be excused if 
I enter into it very fully, and deduce the principles and author- 
ities regularly from the earliest times, to the present day. 
The point then is, does a deed, executed by an attorney hav- 
ing power to convey, bind the principal, if it be not executed | 
in the name of the principal? And what is the true import 
and meaning of the expression ‘in the name of the principal? 
I am of opinion that established principles of law, fortified by 
an uninterrupted current of British and American authorities, 
from the Year Books to our own times, has clearly settled the 
point against the validity of the deed in question. But as the 
question has sometimes been a little misunderstood, and dis- 
tinctions have been attempted to be made which do not legally 
exist, I shall, in a preliminary way, lay down some positions 
which will be found to cover nearly the whole ground of the 
question, in whatever light it may be viewed. I shall then 
conclude with an examination of the leading cases which have 
occurred upon the point. The positions and distinctions to 
which I allude are, 

First. That such an authority ought to be strictly pursued. 
It was special in its nature, and it was the duty of the attor- 
neys to execute it, not only strictly according to the general 
requisitions of Jaw, but in conformity to the terms of the power 
itself. Even incidental circumstances, prescribed in the cre- 
ation of the agency, must be strictly pursued. Vide 1 Liver. 
on Agents, 96, 106, 107, 115; Simpson v. Hornesley, Prec. 
in Chan. 452. 

Secondly. Mullins’s power expressly requires that all acts 
done by his attorneys shall be done for him and in his name. 

Thirdly. The books clearly show that the invalidity of a 
deed, executed as this was, does not at all depend upon the 
want of sufficient evidence in the deed that the agent is not 
acting for himself; for that fact is manifested in nearly every 
case in which the question has arisen, and yet the deed has 
been held void. 

Fourthly. The true inquiry is, has the agent done the act 
strictly and technically in the name of his principal? Has he 
signed the name of the principal? Has he appropriated the 
seal as of the principal? If these things have not been done, 
it is in vain to urge that the entire deed discloses the fact of 
agency, and that the act is done in that character; for if these 
facts be ever so manifest from the deed, but it be not executed 
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in the name of the principal, it is not sufficient. On the other 
hand, if the agent appears in the body of the deed to act for 
himself, but executes it in the name of his principal, it will be 
valid. 

Fifthly. As a power of attorney, in se, vests no interest or 
estate in the agent, none can pass from him, nor can any pass 
through him, unless in the name of the principal, who hath the 
estate. Hence the courts have distinguished between agen- 
cies relating to mere acts, and those which authorize the pass- 
ing of an interest. In both cases, however, the act ought to 
be in the name of the principal, but, in the former case, it 
requires less to make it the act of the principal, than in the 
latter. Where a mere act is to be done, it may be stated to 
be done for and in behalf of the principal; but where an inter- 
est is to be conveyed, the name of the principal must be signed 
by the agent, and the seal must be appropriated by the agent 
for him. It was on this very distinction that Combes’s cele- 
brated case turned. 9 Coke, 77. 

Sivthly. The principles of law must be respected, even 
though hardship and inconvenience do sometimes flow from 
their application. Nor can this rule of law be dispensed with, 
even by the consent of the principal. ‘The concluding words, 
therefore, of Mullins’s power, viz. ‘and any instrument of 
writing given by my attorneys, sball be as binding on me as if 
I were personally present,’ are wholly inoperative to sustain 
any deed, illegally executed, independently of that clause. 
But this clause (as I have before stated) must be connected 
with the previous sentence of the instrument, viz. that which 
covenants to ratify ‘all that his attorneys may lawfully do.’ 
But even admitting that the last clause is not thus controlled, 
still, as I have said, it cannot legalize any instrument, however 
informal; nor can it give efficacy to a deed or validate that, 
as a due execution of a power, which law pronounces to be an 
undue execution. I may go still further in this doctrine. 
Suppose that Mullins had expressly stated that ‘whereas by 
a rule of law an agent must execute a deed in the name of his 
principal, in order to convey the principal’s property to a pur- 
chaser, he, John Mullins, authorized his said agents to make 
the deeds in their own names, hereby ratifying and confirming, 
as duly executed deeds of conveyance, any deed made by his 
said agents.’ Such a deed, I apprehend, would not per se be 
valid to convey the land; first, because it would perhaps be in 
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disregard of the act of 1785, and secondly, it would certainly 
come in conflict with the principles of law, which no consent 
can dispense with. Even under this strong view of the case, 
the deed, under which the defendants claim, would be inoper- 
ative as a conveyance, and the matter would rest in covenant 
only; a multo fortiori the present power cannot have that 
effect, when it is obvious, from the whole instrument, that no 
such intention of dispensing with any rule of law is manifested 
by the instrument. ‘The doctrine that explicit declarations of 
consent will not give efficacy to instruments beyond what is 
accorded to them by the rules of law, is perhaps too plain to 
have required any argument; it is exemplified by a great variety 
of cases and analogies. Hence is it that the rule in Shelly’s 
case must operate where the premises exist on which it may 
operate, although there be the most explicit intention that the 
rule shall not operate. So also, if the legal operation of tech- 
nical words in an instrument be to create a certain estate, they 
must so operate, though contrary to the clearest intention of 
the conveyance or even express words. ‘This is often the case, 
although in deeds, as well as in writs, the general rule of law 
professes to regard intention. 

Seventhly. Regrets have been expressed by some that the 
rule of law now under consideration should have been estab- 
lished or be continued. ‘They regard it as too technical and 
too liable to be infringed, to be sound. It originated, however, 
in principle and good sense. It has become a rule of property, 
and, like some other doctrines of the law, may occasionally 
operate with severity. But who is competent to rescind a 
clear and established legal rule or doctrine? No other power, 
we presume, than the legislature. If courts can do so, where 
is the safety or certainty of the science? Judicial legislation 
might riot on the labors of past ages, and the very foundations 
of a science, which ought to be as fixed as the eternal moun- 
tains, until altered by the legislature for good causes, would be 
liable to continual change, and thus, perhaps, be productive of 
more hardship than any fixed or certain rule. In maintaining 
this position I am not so fast a friend to the doctrine of stare 
decisis as not to admit some latitude to judicial interpretation ; 
but when the rule is fixed by long concurring adjudication, it 
is nothing less than legislation of a very dangerous kind, for 
courts to annul or qualify the rule, when it happens to prove 
inconvenient of even unphilosophical. It is the province of 
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the legislature to abolish it when it proves a general evil; and 
so far from the legislature of Georgia having expressed any 
dissatisfaction at the rule, by the act of 1785, it appears to 
have left the execution of such sales and conveyances, under 
powers of attorney, as it is at common law. We are not, how- 
ever, disposed to regard the rule in question as too technical 
for practical purposes. There are very many other rules 
more difficult to be thought of or adhered to, and the courts 
have never considered it as an arbitrary doctrine, but have 
almost uniformly enforced it with alacrity in every case in 
which it has occurred. 

Eighthly. But it has sometimes been objected that attorneys 
often execute in both ways, and that in some places they al- 
ways sign their own names as attorneys for their constituent, 
and therefore that the deed ought to be permitted by the 
courts to operate, on the ground that communis error facit jus. 
In reply to this idea, I beg leave to state that errors merely 
acquiesced in, and never judicially litigated and decided, do 
not constitute the law of a particular case, under the auspices 
of this maxim. ‘The practice under the Lords’s act, for ex- 
ample, had been one way for more than thirty years ; and yet 
in the case of Lench v. Pargiter, Doug. 68, (which was the 
first case in which that statute came under judicial notice) the 
practice was declared to be incorrect, and that the maxim 
communis error facit jus would not apply. So also, in nearly 
every state of the Union as well as in England, it is a general 
practice to regard an interest in a pew, or shares in a road or 
canal company, a rail road company, bridge company, and 
finally the stock of all companies deriving revenue mainly from 
the use of corporeal hereditaments as personal, and not as real 
estate, or incorporeal hereditaments, annexed to, and exercis- 
able in the realty; and yet it has been decided, and correctly 
we think, that such estate is real and not personal. It has 
been held that the shares descend to the heir, and not to the 
executor; that a wife may be endowed of them, a husband 
have curtesy, and finally that they possess every attribute of 
real estate. In this instance we find that long practice does 
not make the law. Hence it has become, of late, quite usual 
to express in the charters of such companies that the stock 
shall be deemed personal estate ; lest, without this statutory 
provision, it would descend as other real estate. Vide Buck- 
eridge v. Ingram, 2 Ves. Jr. 652. Many other cases might, but 
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need not be cited. And likewise, as another example, we 
may cite Way v. Carey, 1 New York T. R. 191, it was held 
that, although a justice’s court, ever since the revolution, had 
entertained jurisdiction of suits by and against executors and 
administrators, yet when the question was made, the Supreme 
Court had no hesitation in declaring that long practice had no 
effect, and that the justice’s court had no such power. So, 
lastly, where the corporation of New York had been in the 
practice of creating penalties, and giving a moiety of them to 
the informer, when the validity of the practice was questioned, 
the court wholly rejected the maxim, communis error facit jus, 
and denied the right, although it had been exercised for forty 
years, and very many penalties had, during that period, been 
even judicially recovered. Vide 1 Caines Cases in Error, 54. 

Admitting, then, that in Georgia, or elsewhere, the usual 
practice has been for agents or attorneys to execute the deeds 
in disregard of the rule we are considering, the deed in ques- 
tion can derive no support from an appeal to the maxim we 
have remarked on. 

Ninthly. The books are full of cases referrible to two classes 
or heads, both of which involve the question of the necessity 
of executing the deed in the name of the principal. The first 
class includes all those which are strictly applicable to the deed 
in controversy, and the point whether the principal is bound 
by a deed made by an attorney in his own name, as attorney 
for the principal; and the second class embraces those cases 
in which the inquiry is, whether the agent has made himself 
personally responsible, by reason of his neglect to execute the 
deed in the name of his principal. We should take care not 
to confound these two classes of cases. 

Tenthly. The rule has no exceptions that I am aware of. 
For though it does not apply to simple contracts made under 
a general authority, (though even in these cases the agency 
must appear) nor to the case of a sale made under a power 
given by will, the devisor being dead, the person authorized 
may sell in his own name; yet these are not so much excep- 
tions to the rule, as cases in which the premises, on which the 
rule is based, do not exist. 9 Coke, 77 a; 1 Roll’s Abr. 330, 
plac. 40. 

The foregoing preliminary observations will considerably 
diminish our investigation of the cases which sustain the doc- 
trine of the invalidity of Young and Blake’s deed, (admitting 
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a right to convey) on account of its irregular execution under 
the power. 

I_now proceed to an examination of the cases. The earli- 
est recorded case, which we need notice, is that reported by 
Moore, page 70, plac. 191, and which occurred 6 Elizabeth. 
I shall render the case into English. ‘ The king, by his patent, 
gave authority to his surveyor to make leases of certain lands 
for life, rendering the ancient rent. ‘The surveyor made the 
indenture thus, “ Hec indentura facta inter Dominum Regem, 
ex una parte, et Jacobum Southard, ex altera parte, quod Rex 
Dominus dimisit,” &c. in testimony of which the surveyor 
attached his own seal. And by the opinion of the judges the 
lease was held to be void; for how could a man give an inter- 
est by deed of grant, but so long as he well used his authority ; 
for the servant cannot make leases from year to year, in his 
own name, but must do so in the name of his master. Thus 
the seneschal of a manor, of which there are many copyhold- 
ers, cannot make the copies in his own name, but must say 
Dominus per senescum suum concessit. So also he should 
not have put his own seal to the lease, but the seal of the king, 
because it was not a lease from the king without his seal. 
And the words prove this, as he should say the king by A B 
hath attached his seal. ‘There was a great case in Devon- 
shire, where a bailiff having made such a lease by virtue of 
such a power, in hisown name. It is the opinion of the court, 
therefore, that all such leases are void.’ 

The above is certainly a very rudely reported case, as most 
of the cases of those early times are. I admit that in this 
case the attorney or surveyor sigillum suum apposuit merely, 
and did not add to his seal and signature ‘ attorney for the 
king.’ But this can make no difference, (as all subsequent 
cases abundantly prove) 1. Because the infirmity consisted 
in placing his own seal and signature, which could not have 
been cured by the addition of the words, ‘attorney for the 
king.’ 2. The deed itself said Dominus Rex dimisit, and 
yet this (though it showed the agency) did not make it the 
king’s deed, through the ministry of his surveyor, because of 
the irregularity in not executing the deed in the name of the 
king. 

I am fully aware that many attempts have been made to 
distinguish the case of a mere seal and signature by the agent, 
from those cases in which the agent has added to his name 
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the character in which he executed the deed. But I shall 
hereafter show that this circumstance has never been held 
sufficient to rescue the case from the control of the rule, be- 
cause the rule does not rest on the want of evidence in the 
deed of the character of agency, but on the principle that this 
character must not only be manifested, but the deed must be 
executed in the name of the principal, in order to convey any 
thing, and this can only be done by signing the principal’s 
name and appropriating a seal, which though not expressly 
stated to be that of the principal, is, in legal contemplation, his 
seal. 

The next case, in order of time, is Combes’s case, 9 Coke, 
75, which is generally resorted to as the great and first de- 
pository of the rule under consideration. This case, however, 
has been objected to on two grounds, by those who contend 
for the validity of this mode of executing deeds by an attorney. 

First, That Combes’s case only presents the naked fact 
of an attorney doing the act in his own name only. 

Secondly, That the court’s remark in that case, relative to 
leases made by agents, was a mere obiter dictum, and conse- 
quently not authority. 

To these two objections we reply, 

1st. That it is not exactly true that the act was done in the 
name only of the agent or attorney. He made the surrender 
in his own name indeed, but showed the letter of attorney, 
under which he acted, and made the surrender in virtue and 
in pursuance of said authority, which (in the case of a surren- 
der) the court held to be a sufficient pursuance of the authority, 
though the court added that, in the case of a lease, such a pur- 
suance of the authority would not be valid, but the lease must 
be made in the name, and as the act of the principal. 

2dly. But even admitting that the attorney had made the 
surrender wholly in his own name, the court’s opinion, perhaps, 
would have been the same ; for a surrender of a copyhold dif- 
fers essentially in principle from a lease or a conveyance. 
Hence is it, that as the surrender in this case was held to be 
good, though made by the attorney in his own name, some 
have argued that a lease ought also to be valid on the same 
principle. It is this mistaken view which has so often occa- 
sioned this case to be cited as an authority on both sides of the 
question under examination. ‘Those who desire to impugn or 
to qualify the rule, contend that there is no difference between 
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a surrender of a copyhold, and a lease or other conveyance, 
and that if such a surrender may be made by an attorney in 
his own name (as Combes’s case held) then may a lease or 
grant be so made. But the conclusive reply to this plausible 
but superficial argument, is to be found only in the peculiar 
nature of a surrender of a copyhold estate. That a difference 
exists between such a surrender and a lease, we find in 
Combes’s case itself ; but the reason of that difference is to be 
sought in the difference which exists between the two acts. 
Combes’s case has been approved of by all subsequent judicial 
authorities, as also by all elementary writers ; but counsel ar- 
gruendo, have endeavored to question it, or, if that could not 
be done, then to contend that if a surrender thus made be valid, 
there is no reason why a deed should not be. It must be 
borne in mind, however, that a deed or grant passes an estate 
or interest from the grantor to the grantee, and this equally, 
whether the grant be made directly by the grantor, or medi- 
ately through an agency; whereas the peculiar nature of a 
surrender of copyhold estate is that it is merely ministerial. 
It is an act, on the part of the copyholder, evincive of his con- 
sent to the transfer; and is a ceremony to obtain the lord’s 
consent. And after all, in legal strictness, a surrender is not 
a conveyance by the copyholder. The surrender passes no- 
thing. Even the surrender and admittance pass no estate ; 
for a copyholder is still, as formerly, a mere tenant at will as 
to estate, and no tenant at will can convey; he has no estate 
to convey. The freehold is in the lord, not in the copyholder ; 
the estate is in the lord, not in the tenant; and although the 
custom of the manor allowed some tenants at will, since called 
copyholders, to surrender, &c. it did not amplify their estate 
or interest; it gave them nothing more which they could con- 
vey, than they possessed when they were mere tenants at will. 
The custom of the manor merely conferred on them a new 
privilege. So that the true and technical nature of a surren- 
der of a copyhold is the yielding up of a tenancy at will to the 
lord, in trust, in order that the lord may admit a new tenant, 
designated, it is true, by the surrenderor; but still no estate 
passes from the copyholder to the newly nominated tenant. 
This is perhaps something of a refinement, but the system of 
English jurisprudence, in common with, perhaps, every other, 
has these niceties; and the theory of them cannot be disre- 
garded, as they so often tend to important practical results. 
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Vide Watkins on Conv. 1; 1 Cru. Dig. 295 § 55; 5 Cru. 
Dig. 533, § 1, 6. 

From what we have stated as to the peculiar nature of a 
surrender of a copyhold, it is plain that the first resolution of 
the court in Combes’s case cannot be relied on as authority 
to prove that an attorney may convey in his own name, be- 
cause he may surrender a copyhold estate in his own name, 
the last being merely a ministerial act. Paley, in his essay on 
the Law of Agency, says that in all cases of agency, whether 
the act to be done relates to things ministerial, or to the passing 
of an interest, the act must still be done in the name of the 
principal ; but that a distinction exists as to the form of doing 
these several acts. When the act is ministerial, as in the 
surrender of a copyhold, it will be sufficiently in the name of 
the principal if it appears to be done on his behalf; but when 
an interest is to be passed, it must be both formally and sub- 
stantially in the name, and on the behalf of the principal. ‘ But 
though in these cases of mere ceremonial acts,’ (says Mr. 
Paley,) ‘it is indifferent in what order the names stand, whether 
the principal by the attorney, or the attorney for the principal, 
yet in the form of a contract made by an attorney, the wording 
is material. Where an interest passes by the instrument, as 
in an indenture of lease, it must in terms be conveyed by the 
principal, in whom alone the interest is; for the power of 
attorney, as such, vests no interest in the representative ; con- 
sequently none can pass from him, and therefore, if a lease 
were made in the name of the attorney, though it were added 
also by virtue of a letter of attorney, or “ by A B as attorney 
for C D,” it would be a void lease. A covenant for the pay- 
ment of rent, made between the covenantor on the one part, 
and the plaintiff as attorney for A B on the other, in which 
the plaintiff, for and in the name, and as attorney for A 
B demised &c., is void, for being vuid as to passing an interest 
in the land, it is also void as to the reservation of rent.’ Vide 
Paley on Agency 153, 154. 

3dly. As to the other objection, sometimes made to Combes’s 
case, as an authority for tne rule now under consideration, viz. 
that it is a mere.obiter dictum in that case, which makes any 
distinction between a surrender of a copyhold, and a lease by 
an attorney ; the reply is, that even admitting that it is a gratis 
dictum, that is now immaterial, as the distinction has been 
sanctioned by every subsequent case. I therefore regard this 
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case as a clear. authority in support of the doctrine that the 
deed executed by Young and Blake is wholly void on account 
of its irregular execution under the power, (admitting, gratia 
argumenti that they had such a power.) 

The next case to which I shall advert is Frontin v. Small, 
2 Lord Ray. 1418. This was an action of covenant by Lessor 
v. Lessee, for rent. The defence set up was that the lease 
was void, as it did not appear that the lease was made as from 
James Frontin and in his name, (he being the principal,) al- 
though it did appear to be made by the plaintiff under a power 
of attorney from said James Frontin. Of this opinion was the 
whole court, and as the lease was void, so was the covenant 
also. This case is likewise reported in 2 Strange, 705. The 
case I have cited from Moore, 70, and the doctrine of Combes’s 
case, 9 Coke 75, which distinguishes between ministerial acts 
and the passing an interest, were relied on, in this case of 
Frontin v. Small, and confirmed by the court. 

But, it has been objected to this, and to many other cases, 
that they prove nothing more than the position that, where a 
deed by an attorney is simply in his own name, it is void, and 
that they do not establish the invalidity of those deeds which 
add to the attorney’s name words which indicate his character. 
I have several times answered this objection, and pointed out 
its futility, and shown, by repeated authority, that it is wholly 
destitute of force. 1 admit that Martha Frontin merely signed 
her own name, and did not add to it her representative char- 
acter; but she clearly showed that character in the body of 
the deed, and yet it had no saving effect; for, as 1 have often 
stated, the rule requires something more than the disclosure 
of agency, either in the body of the deed, or in its execution ; 
it demands that the name of the principal, and the seal of the 
principal be used by the agent in its execution; and the deed 
is no more the deed of the principal (though the character 
of agent appear throughout the deed) than if it did not appear 
at all, unless it be executed in the name of the principal. 

To this extent all of the authorities go. Vide 1 Roll’s Abr. 
330; Godbo. 389; 1 Salk. 96; Moore, 818, plac. 1106; 1 
Bac. Abr. 319; 4 Bac. Abr. 140. 441; and here the learned 
author, Chief Baron Gilbert, remarks ‘ his adding, by virtue 
of the letter of attorney, will not help it, because the letter of 
attorney made over no estate or interest in the land to the 
attorney.’ And in the same page, he emphatically sanctions 
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the distinctions taken in Combes’s case, and fully sustains me 
in the doctrines advanced by me, when commenting on that 
case. Vide also White v. Cuyler, 6 T. R. 177. 

Several of the elementary books have perpetuated some 
traditional errors in regard to the doctrine under consideration ; 
and are sometimes very loose in their mode of stating the rule. 
Many of them say ‘ regularly the power must be executed in 
the name of the principal.’ If by this word ‘ regularly,’ is 
meant that it would be merely better, or more correct so to 
execute the deed, but that the rule is not imperative, they 
are clearly in an error. Or, if they mean by this word that 
there are exceptions to the rule, I equally deny it. My posi- 
tion is that the rule, when correctly stated, has no exception 
whatever; and that those cases which are usually stated as 
such, are merely where the rule never did apply, and never 
was intended to apply. ‘The case of mere ministerial acts, 
and of simple contracts or instruments uaknown to the com- 
mon law, are not exceptions to the rule; they are cases in 
which the required premises in which the rule originated, and 
is based, are wanting. 

So likewise there has been a very great looseness in stating 
the decision of the court, in the celebrated case of Wilks v. 
Back, 2 East, 142, and counsel, arguendo, have often en- 
deavored to give to this decision a qualifying operation on the 
rule, which no subsequent judicial decision has sanctioned. I 
shall presently have occasion to comment fully on that case ; 
and shall, therefore, now dismiss it. 

There is a class of cases (as has been previously intimated) 
often cited by counsel, as reflecting light on the rule under 
consideration, but which should be kept distinct, as they are 
dependent, in a degree, on other principles than those on which 
the present question rests. I allude to those cases in which 
agents have, or have not been held personally liable, in con- 
sequence of the mode in which they have made deeds and 
contracts intended by them to bind their constituents. The 
rule on this subject is, that, if an agent desires to avoid a per- 
sonal implication, he should take care to execute the deed in 
the name of his principal only. But it does not necessarily 
follow that because the deed is void as to the principal, it is 
binding, in any way, on the agent; nor is it a consequence that 
the agent is not at all bound, because he has been successful 
in binding his principal. Still, however, it is frequently the 
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case that where the agent has failed to bind his principal, he 
has personally implicated himself, and, on the other hand, 
where he has bound his principal, he has not bound himself. 

There is also a distinction taken in this respect between 
public and private agents, the latter being often made respon- 
sible, where the former would be exempted. As to the personal 
liability of agents by reason of their irregular execution of deeds 
&c., vide the following cases: Bacon v. Dubarry, 1 Salk. 70; 
White v. Cuyler, 6 T. R. 177; Appleton v. Binks, 5 East, 
148; Macbeath v. Haldimand, 1 T. R. 172; Unwinv. Wolseley, 
1 T. R.674; Myrtle v. Beaver, 1 East, 135 ; Rice v. Chute, 
1 East, 579; Tippets v. Walker, 4 Mass. Rep. 595; Thacher 
v. Dinsmore, 5 Mass. Rep. 299; Forster v Fuller, 6 Mass. 
Rep. 58; Brown v. Austin, 1 Mass. Rep. 208; Freeman v. 
Otis, 9 Mass. Rep. 272; Hodgson v. Dexter, 1 Cranch, 363 ; 
Jones v. Le Tombe, 3 Dallas, 384; Sheffield v. Watson, 3 
Caines Rep. 69; Durall v. Craig, 2 Wheaton, 45; Brown v. 
Morris, 2 Taunt. 374; 2 Atk. 623; 2 Marsh. Rep. 457; 7 
Taunt. 159; and Paley on Agency, 296, 298. ‘The whole of 
the foregoing cases belong more particularly to the case where 
the inquiry was as to the agent’s personal liability ; but, as that 
liability, in most of the cases, could have arisen from no other 
cause than the agent’s neglect to comply with the rule under 
consideration, they will be found to shed light on, and to 
strengthen the rule. 

So also no argument in favor of the validity of this irregular 
mode of executing deeds by attorneys, can be deduced from 
that class of cases in which one partner has bound his com- 
panien by deed, though the former only executed the deed. 
When these cases are attentively examined it will be found 
that they do not rest on the idea of animplied agency ; or that 
the signing partner is ever competent by his sole act, to bind 
his copartner by deed. But these cases have been allowed 
merely on the ground that the one who did not sign or seal, 
adopted and made his own, the seal and signature to the deed, 
by being present at, and approving of the execution, in the 
mode in which it was done, and under the assumed right of 
the acting copartner. Thus, in the case of Ball v. Dunsterville 
4 T. R. 313; one partner executed a bill of sale for both 
partners of their joint effects ; but in the presence of the other, 
there being, however, only one seal, and one impression on 
the wax. ‘The court held that they were both bound. In 
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this case, as well as all others of the same class, the court has 
never in one instance, intimated that the rule under consider- 
ation was in the least impugned or qualified; nor did the 
counsel, on either side, even argue these cases, as having any 
reference to the rule, but simply upon the ground that the 
presence and approval of the copartner, who did not sign, 
made the seal and signature by the other his own; and it is 
also to be additionally remembered, that, perhaps, in most, if 
not in all, of these cases the partner either signed the name of 
the firm, or the name of each member of the firm. It might, 
however, be admitted that if A and B be copartners, and A 
has a deed prepared, granting in the name of both, or of A 
only, partnership property, and this deed be signed by A only, 
in the presence and with the approbation of 1, that the deed 
would be valid to bind B. And it might be further admitted 
that the deed would be valid though B’s name appeared in no 
part of the deed ; and though the deed was even silent as to 
its being partnership property that was about to be conveyed. 
Be these points as they may, I think it is very clear that this 
class of cases stands on its own peculiar ground, and in no 
degree questions the inflexibility of the rule. 

It is also to be borne in mind that the rule in question, is 
applicable only to instruments known to the common law, as 
deeds of conveyance, bonds, &c. Hence bills of exchange 
or promissory notes may be signed in the name of an agent 
only, and yet be valid against the principal. If the authority 
be general, the fact of agency may be proved by matter alt- 
unde, and need not appear upon the face of the paper; but 
if such bills or notes be made in virtue of special authority, 
the agency must appear by the instrument, though it is not 
necessary for the agent to execute it in the name of the prin- 
cipal. This is far from being an arbitrary and unmeaning dis- 
tinction. For the rule itself depends much on the nature of 
grants and conveyances, and the distinction between ministe- 
rial acts, and those which actually convey or pass an interest. 
The fact is that the rule itself originated in times when spe- 
cialties or deeds were the only means, or nearly so, of creating 
debts ; a bond creates a debt, a simple contract is only evidence 
of a debt ; a bond is a debt ; it is debitum in presenti, solven- 
dum in futuro ; but a bill of exchange, a promissory note, or 
other single contract is not, tn se, a debt, but evidence only 
of adebt. Hence a bond is a species of conveyance of a 
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personal thing, as a deed or indenture is a conveyance of 
land, or other thing real. Hence is it that the rule, (as it ap- 
plies only to sealed instruments of all kinds, because they . ac- 
tually create and pass a right or interest) never did and could 
not, on principle, apply to a simple contract which does not 
per se create or pass a right, but merely evidences its existence. 
It is however, quite immaterial to inquire into reasons, since 
the law is settled, that the rule applies only to specialties. 
Any number of cases, therefore, or bills, notes, or other sim- 
ple contracts, in which the agent signed his own name only, 
and which were held obligatory on the principal, cannot be 
entitled to the least weight or consideration against the rule, 
because, as the rule never claimed to embrace them, no infer- 
ence of any relaxation of the rule can possibly be drawn from 
them. I shall, however, state the leading cases on simple 
contracts, in order to embrace in this opinion every possible 
class of cases which any person might be inclined to refer to. 
Cator v. Hoste, 2 Bos. and Pull. 557; Long v. Colburn, 11 
Mass. Rep. 97; Mayhew v. Prince, 11 Mass. Rep. 54; 
Stackpole v. Wells, 11 Mass. Rep. 27; Emerson v. The 
Providence Hat Man. Com., 12 Mass. Rep. 237; Arfridson v. 
Ladd, 12 Mass. Rep. 173; Rathbone v. Budlong, 15 John. 
R. 1; Mechanics’ Bank v. The Bank of Columbia, 5 Wheat. 
326; 1 Dane’s Abr. page 201, $73; page 203, $ 15, 16; 
page 428, § 32. 

The foregoing cases establish, 

1. That bills, notes, and other simple contracts need not be 
executed by an agent, in the name of his principal : 

2. That the person executing the simple contract must have 
had an authority soto do, otherwise he will be personally bound : 

3. That generally the agency must appear on the face of 
the contract, and then the principal only is bound, though the 
agent did sign his own name only : 

4. That if he exceeds his authority, he may be personally 
liable, though his character of agent be disclosed in the contract. 

I shall now refer to a few American cases in which the rule 
has been as strictly enforced here as in England. Nor am I 
aware of a single case in which the rule has even been doubt- 
ed in this country. 

The doctrine was examined in the case of Fowler »v. 
Shearer, 7 Mass. Rep. 14. A promissory note was given 
for the purchase money of an estate conveyed to the defend- 
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ant, in virtue of a power of attorney given by a husband to his 
wife, who executed a deed under this power to the defendant, 
but she executed it in her own name. It was argued that this 
deed of conveyance was ipso facto void ; because, first, it could 
not operate on her own estate, she being covert; and secondly, 
not on her husband’s interest, because the power had not been 
legally executed. Chief Justice Parsons (among the most 
distinguished of American jurists) held, that ‘if an attorney 
has authority to convey lands, he must do it in the name of 
the principal. The conveyance must be the act of the prin- 
cipal, and not of the attorney, otherwise the conveyance is 
void. And it is not enough for the attorney in the form of the 
conveyance, to declare that he does it as attorney; for, he 
being in the place of the principal, it must be the act and deed 
of the principal, done and executed in his name.’ 

So likewise, in the case of Bogart v. De Bussey, 6 John. 
Rep. 94. The court said, ‘the agreement upon which the 
suit is brought, was made by the plaintiffs as attorneys for A 
B, and they executed it as attorneys. If the covenant is to be 
considered as made with A B the principal, the suit ought 
to have been brought in his name. If, however, it is to be 
considered by and with the attorneys in their own names, as 
attorneys, then the whole agreement is void, and no action can 
be maintained upon it. Frontin v. Small, 2 Lord Ray. 
1418; Com. Dig. Tit. Attorney, C. 14. So that, quacunque 
via data, judgment must be for the defendant.’ So again, in 
the case of Elwell v. Shaw, 16 Mass. Rep. 42, it was held 
that a deed executed by an attorney, must, in order to be valid, 
be made in the name of the principal, and that the deed was 
equally void, though it recited the letter of attorney from the 
principal, and declared that the said attorney in virtue thereof 
conveyed the lands to the grantee, and set the name and seal 
of the principal, though in fact the deed was signed in the 
attorney’s name. 

The last American cases to which I shall refer, occurred in 
Maryland, viz. Smith’s Lessee v. Perry, 1 Harris & M‘Hen- 
ry’s Rep. 706, and Harper v. Hampton, 1 Harr. & John. 622. 
The first of these cases was decided in the General Court in 
1783, on a point saved, and was argued, on both sides, by the 
most eminent counsel, and decided by judges of distinguished 
learning. The report of the case is very meagre, neither 
reasons nor authorities being assigned. The deed in question, 
recited the power of attorney to sell, and it was executed in 
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the agent’s name, but adding ‘attorney in fact of John Smith.’ 
The point was, whether this deed and power constituted a 
sufficient conveyance in law to vest the title of the lands in the 
defendant; and the court gave judgment for the plaintiff. 

The other case, Harper v. Hampton was argued in the Court 
of Appeals in 1805. The most eminent legal talents of the 
state were engaged in the cause. Johnson, (late Chancellor,) 
Pinkney, (late Attorney-General U. §S.,) and Mason, dis- 
tinguished for learning in the realty, argued for the defendant 
against the attorney’sdeed. The late Robert Goodloe Harper, 
Philip Barton Key, and Luther Martin, all lawyers of great 
celebrity, contended in favor of the deed. 

Jacob Rumph gave the usual power of attorney to R. G. 


. Harper, authorizing him to sell and convey certain lands. ‘The 


deed to the purchaser recited this power, and also the survey 
made by Rumph. It stated throughout the deed that the con- 


veyance was made in virtue of the said power, but it was signed, 
Robert Goodloe Harper, Seal 
Attorney for Jacob Rumph. § * 


The deed by Young and Blake is so similar to R. G. Harper’s 
deed, in every respect, that whatever, on this point, could be 
urged as to the one deed, would be equally applicable to the 
other, except that Harper had an express authority to convey, 
whereas Young and Blake had none whatever. 

The plaintiff’s counsel, in affirmance of the deed, resorted 
to various arguments which I have anticipated, and, perhaps, 
satisfactorily answered, except the case of leases made in Mary- 
land by the agents of the lord proprietor, which they contended 
had always been held valid, though never executed in the name 
of their principal. To thisI reply, 1. That the direct question 
as to the validity of those deeds was never made or decided, 
and no inference in favor of their validity can be made from 
the mere fact of their never having been disputed, for it may 
be readily imagined that there were but few in the province 
inclined to call them in question. 2. The lord proprietor did 
not grant lands as an ordinary individual. His agents were 
not attorneys specially authorized for the purpose of leasing or 
conveying manors; they had large and very discretionary 
powers. 3. The universality of this irregularity in the lord 
proprietor’s grants and leases was such, as would have rendered 
an unfavorable decision of little avail, as they would have been 
in every instance followed by new assurances. And lastly, an 
extreme case of this public kind can afford no fair ground of- 
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reasoning in favor of the validity of similar deeds when execut- 
ed by private individuals. In this case of Harper v. Hampton, 
the court expressed no doubt as to the nullity of the deed 
executed by Mr. Harper, and in giving their opinion the court 
refer to the case of Wilks v. Back, 2 East, 142, to which 1 
have previously alluded, as a case which has been singularly 
misunderstood by some, and was appealed to by them as 
sanctioning the position thata deed, by an agent, is valid if the 
agency appear in the body of the deed, and the character be 
added to the agent’s signature ; a doctrine which the court 
certainly did not admit in this case of Harper v. Hampton. 
I shall presently have occasion to analyze the case of Wilks v. 
Back, and doubt not that it will be made sufficiently manifest 
that this case has been frequently stated unfairly by elementary 
writers, and not less often wrested by counsel, arguendo, from 
its true meaning, to suit their views, and to countenance a 
distinction which the learned judges, who decided it, never 
intended, and which no subsequent adjudication has in any 
degree sanctioned, or could sanction, without virtually abolish- 
ing the rule. But, to return to the case of Hampton v. Harper, 
I have only further to remark that the marginal note to this 
case has stated the rule with a verbal qualification, which the 
court’s opinion does not warrant. ‘The marginal note says, 
* A deed by an attorney is invalid, unless his authority is strictly 
pursued. Such a deed should regularly be in the name of the 
principal.’ Page 622. But the court, in page 709, makes use 
of no such qualifying word. ‘The whole case, as well as the 
court’s opinion, show that the attorney must execute the deed 
in the name of the principal, and consequently this abstract of 
the case should not have used the word ‘ regularly,’ as it seems 
to imply some qualification. 

I shall now conclude this opinion (already extended to an 
unusual and inconvenient length) by a critical examination of 
the case of Wilks v. Back, 2 East, 142, to which I have more 
than once adverted. 

It is a singular fact, in regard to this case, that an erroneous 
view of its extent and meaning has partially prevailed, and 
been traditionally preserved, though the courts have never so 
understood it, and the case is, in itself, free from obscurity, 
when carefully looked at. We sometimes meet, in the ele- 
mentary writers, a reference to this case, as establishing the 
position ‘ that although the attorney must execute his power in 
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the name of his principal, no particular form of words is re- 
quired to be used, so as it appears to be the act of the princi- 
pal. Hence signing a deed M. W. for J. B. is as good as J. 
B. by his attorney, M. W. Wilks v. Back, 2 East, 142.’ 

The above is an extract from the note of the American ed- 
itor of Bac. Abr. vol. 1, page 319, 320. This extract may 
serve as an example of the erroneous mode of citing this case, 
adopted by some writers. I deny that the case cited main- 
tains any such position, for this would be to reverse all prece- 
ding cases, and to make that case quarrel even with itself. It 
never has been understood by the courts to have introduced 
either a new rule, or the least qualification of the old one. 
The case explicitly requires the agent to sign the principal’s 
name, and if that be signed, it merely decides that if the attor- 
ney also signs, it is immaterial which name precedes the other. 
But this is a very different thing from the position laid down 
in the above note, viz. that if M. W. be the agent of J. B. he 
may execute the deed, either M. W. for J. B. or J. B. by his 
attorney, M.W. The former, I contend, is void ; the latter good, 
since every authority, from that in Moore’s Reports to the 
present day, prove that the agent’s signature is not helped by 
adding his character. So also every English and American 
case since Wilks ». Back, prove that no such meaning should 
be attached to that case. That Chief Justice Parsons did not 
so understand the case in East is manifest from the case of 
Fowler v. Shearer, 7 Mass. Rep. 14, in which he expressly 
repudiates the idea that any thing short of signing the name of 
the principal will answer. But let us examine the case of 
Wilks v. Back itself, and we shall find that nothing more was 
decided than that a deed is executed in the name of the prin- 
cipal when it is thus executed, 

Mathias Wilks, [Seal.] 
For James Browne, Mathias Wilks, [Seal.] 

The marginal note to the case says ‘ One who executes a deed 
for another, under a power of attorney, must execute it in the 
name of his principal; but, if that be done, it matters not in 
what form of words such execution is denoted by the signa- 
ture of the names; as if opposite the seal be written ‘ for J. B. 
[the principal] M. W. [the attorney] (L.S.)’ Itis to be re- 
marked that even this marginal note is not quite correct, as it 
has omitted to state that there were two seals. 

The facts of the case were that Wilks and Brown, the 
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plaintiffs, were partners. Back, the defendant, stood indebted 
to them, and they entered into an agreement to submit their 
accounts to arbitration. For this purpose Brown constituted 
his partner Wilks his attorney to settle all accounts, and to 
execute any deed whatever, which might prove necessary for 
the settlement of all their accounts. It was in virtue of this 
power that Wilks executed the arbitration bond which gave 
rise to the question of the due execution of a deed by an at- 
torney. It was sealed and delivered by Wilks, for himself 
and his partner Brown. Here, then, we find two seals, and 
also that Brown’s name appears on the deed as well as Wilks’s. 
If we attend to the argument of the counsel, and the opinions 
of the judges in this case, we shall find that neither contem- 
plated the abolition, or even a qualification of the rule. 

Garrow and Parnther argued in favor of the deed. They 
admitted the rule to its fullest extent, and contended that it 
was fully satisfied, as Wilks signed, sealed, and delivered in the 
name of Brown as well as of himself. That the signing his 
own name twice was immaterial, since he also signed the name 
of Brown, the principal; and that if there had been but one 
seal, it would have been sufficient. 

Erskine and Comyn contra argued against the deed, and 
pressed the settled cases, which they said were not satisfied by 
this mode of execution, as the agent, though he signed the 
name of the principal, placed before it the word ‘ for,’ whereas 
he ought to have signed it ‘James Browne, by his Attorney, 
Mathias Wilks, [Seal.]’ But the court were decided in the 
opinion that there had been a full compliance with the rule. 

Lawrence, Justice, remarked (among other things) that 
‘ Wilks signs his own name alone opposite to one seal, to de- 
note the sealing and delivery on his own account, and then, 
opposite the other seal, he denotes that the sealing and deliv- 
ery were for James Browne. ‘There is no particular form of 
words required to be used, provided the act be done in the 
name of the principal.’ 

Here it is manifest the judge had no doubt that this deed 
was executed in the name of the principal, whereas the note 
in Bacon’s Abridgment seems to think that this case justifies 
the position that the simple signature M. W. for J. B. is suffi- 
cient. 

Le Blanc, Justice, said, ‘ Wilks first signed in his own 
name for himself, and then, to denote that the act was also 
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done in the name of Browne, he signed it again for James 
Browne. I cannot see what difference it can make as to the 
order in which the names stand.’ 

Thus far the case is certainly quite clear of the least doubt, 
and advances no such doctrine as is to be found in the note 
complained of, and in some other elementary writers, and argu- 
ments of counsel interested to impugn the rule. 

But we have yet to cite the opinion of the third judge, Grose, 
which I admit advances the doctrine stated in the note, and 
which I have been endeavoring to show is not the decision of 
the court in the case of Wilks v. Back. Grose stated the 
position in words ; but it is quite clear that it was not his in- 
tention so to do. It was a careless expression, the full force 
of which did not occur to him. I infer this, first, From the 
fact that the decision of the court establishes a contrary doctrine 
from the mere obitur dictum of Mr. Justice Grose. Secondly, 
The marginal note clearly shows that no such doctrine was so 
understood by the reporter. Thirdly, Mr. Justice Grose 
himself says the bond must be executed by Browne as well as 
Wilks, and therefore he must have meant that under all the 
facts and circumstances of the case before him, the bond was 
well executed by Wilks the attorney. He could not have 
meant that the mere signature, Mathias Wilks, attorney for 
James Browne, is equivalent to James Browne by his attorney, 
Mathias Wilks, because this would be deciding on a case not 
before the court. All the other judges state the facts with 
minute care; Grose is obviously less careful, but did not mean 
to strike out a doctrine different from his brethren, and not 
called for by the facts of the case. Fourthly, and lastly, I 
am of this opinion because all subsequent cases contradict 
Grose’s gratis dictum, and take the decision of that case as 
fully establishing the rule, in all the strictness in which it has 
been ever maintained; and I may add that the error I have 
endeavored to point out is by no means universal. The best 
authors state the point decided in this case from 2 East, as I 
now represent it. Vide Paley on Agency, 153, 154, and the 
learned American editor of Comyns’s Dig. vol. 1, 781, note. 

The truth is that those who have so erroneously stated the 
case of Wilks v. Back, have repeated the hasty obiter dictum 
of Mr. Justice Grose, instead of the decision of the court, and 
one inaccurate writer has copied from another. 
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Summary. 

On the entire case, therefore, which I have perhaps, so te- 
diously considered, I am of opinion the plaintiff in this cause, 
is entitled to recover, 

Ist, Because Young and Blake had no power to convey. 

2d. Because there was a covenant only, on the part of John 
Mullins for him to convey. 

3d. Because no grant was intended, and if one had been 
contemplated, it would have been inoperative as a source of 
title to the defendants, as it would have been the grant of a 
naked possibility. 

4th. That if Young and Blake had power to convey, still 
they have not so conveyed as to divest the estate from the 
plaintiff, having failed to execute the deed in the name of John 
Mullins, which, as attorneys of Mullins, they were legally bound 
to do. 





Art. VI—HOFFMAN’S LEGAL OUTLINES. 


Legal Outlines, being the Substance of a Course of Lectures 
now delivering in the University of Maryland. By Davin 
Horrman. Indocti discant, ament meminisse periti. In 
three Volumes. Vol. I. Baltimore. Edward J. Coale. 
1829. pp. 626. 


Every author in making a book, and so every speaker in 
addressing an assembly, supposes his readers or auditors to 
have made certain acquisitions of knowledge. ‘They are pre- 
sumed, in the first place, to understand the language used ; 
and this, in the case of a science in regard to which the stu- 
dent’s mind is a complete tabula rasa, as in the elements of 
geometry, for instance, where he is presumed not to know 
what is a straight line, a point, an angle, or a plane. These 
are all explained to him in preliminary definitions. The only 
preparatory stock of knowledge required of him, is, that of the 
meaning of the smail number of words used in the definitions 
and demonstrations, without being previously defined. But in 
most treatises, public discourses, and private conversations, the 
reader or hearer is presumed to have a pretty large stock of 
knowledge, and it is a point of some delicacy of discrimination 
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to determine what may be presumed to be known, and what 
should be explained by an instructer who undertakes to teach 
an art or science. One obvious rule in this case is, not to 
introduce any thing which may not explain, illustrate, or in 
some way throw light upon, or facilitate the understanding of, 
the general subject in hand. In the flood of works with which 
the press inundates the world in the present times, this rule is 
of great importance. In the old times, readers were supposed 
to be more at leisure, and it was thought to be an essential 
part of a finished treatise, that it should be introduced by some, 
elegantly written discussion, which had little or no connexion 
with the subject. ‘Thus Cicero’s Treatise de Republica is 
prefaced by a comparison of active and contemplative life, and 
Sallust introduces his account of the war of Jugurtha with an 
essay upon the comparative glory of carrying on a war or 
writing a history of it. These preludes were written in the 
most finished style, being a sort of ceremonious introduction of 
the author to his readers, whose attention was thus to be 
conciliated to what was to be said upon the actual subject. 
Modeiu works in law, and on all other subjects, abound in 
introductions sufficiently remote from the subject. Molloy 
commences his book on maritime law with the remarks upon 
the great kindness of Providence in ‘ furnishing man with wis- 
dom,’ &c. so that ‘ he could build a ship, raise a fort, and make 
bread or cloth.’ And even Mr. Park, who is a rigid practical 
lawyer, begins his treatise on Insurance by an introductory 
discourse on marine commerce. 

Something in the nature of an introduction is indeed very 
proper, and often no. less useful than ornamental, not only in 
every written treatise or public discourse, but even in an or- 
dinary conversation. We always begin at some distance, 
greater or less from the main subject, but it is esteemed a mark 
of good taste and good sense to begin with something directly 
connected with and leading to it. A great part of this volume 
of Professor Hoffman is preliminary to his real subject, the 
law; and the first question that presents itself, in opening the 
volume, is, as to the connexion of these various subjects, which 
fill so large a space, with the great subject to be explained and 
illustrated. In regard to this question, we cannot but think 
that he has taken too wide a range. That he himself is of 
this opinion we infer from what he says in his introduction, 
where he gives us a reason for publishing the volume sepa- 
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rately from the two others, which are to complete his entire 
work, that it ‘ has been induced by the consideration that most 
of its topics are a little too metaphysical to make their due 
impression through mere oral delivery; besides which the re- 
maining titles are gradually becoming sufficiently extensive to 
occupy all the time which cap at present be allotted to the duties 
of the chair.’ We hardly think that the subjects themselves 
of this volume are liable to the first of these objections, since, 
notwithstanding the metaphysical character of some of them, 
they are certainly as capable of being made the subjects of 
lectures, which might engage the attention of young students, 
as any part of the municipal law. ‘That they are not very 
directly connected with the study of the law seems to be thus 
taken for granted by the author, as he proposes to omit this 
part in delivering his lectures to his classes. It is true he pro- 
poses that the students shall read this part, but they are no 
more likely to read his volume, perhaps, than they would have 
been to read the other numerous works upon the same sub- 
jects. 

But our readers will form a more just opinion of the volume 
if we follow the author through the various topics with which 
it is filled, the first of which are ‘ the origin and nature of man, 
and his physical and moral constitution.’ We regret that this 
lecture was introduced, for the world has been flooded with 
general disquisitions on ‘ mind, matter organised and unorgan- 
ised, life, instinct, sensation, intelligence, animals, vegetables ;’ 
and if an author should think he could enter these wandering 
mazes without perplexing himself and his readers, one of the 
last places of making such an experiment, it seems to us, would 
be in a practical treatise on the law. When the student enters 
upon his career of legal studies, panting and on fire to train 
and equip himself for the actual bona fide conflicts of the forum, 
it is really discouraging to him to be conducted to some cavity 
of a rock, to study the properties of the sea-anemone, or be 
thrown into an abstraction on the subject of Des Cartes’s theory 
that there is no mutual action and reaction between the mind 
and the body, or to be confounded with the old question of the 
moral liberty and free-agency of man, with which he has 
already been severely exercised by his tutors in moral phi- 
losophy and metaphysics. 

The next lecture, which treats ‘of man in a state of nature,’ 
has a more direct bearing upon the subject of law. A very 
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useful inquiry to the student is here instituted, namely, what is 
a ‘state of nature?) Though we do not often meet with this 
phrase in municipal law, yet even there it is sometimes used, 
and in the treatises on natural and national law, is often re- 
peated. It is therefore well worth while for the student to 
attach some definite meaning to it, and to settle in his mind its 
different uses, from which will result one considerable advantage 
at least, for he will readily perceive that in a great many 
pages where writers are talking of a state of nature, they use 
words without any precise ideas, and so he saves himself the 
trouble of puzzling himself about their meaning. Now the 
state of nature and individual independence, as distinguished 
from a state of society, mutual dependence, and contracted 
obligations, is one in which the whole human race never has 
been, and never can be, placed, as Mr. Hoffman very justly 
remarks, for these social bonds fix themselves upon men 
from the time of their birth, and would do so to the first off- 
spring of the solitary couple who constituted all the inhabit- 
ants of the earth. But still nations, not bound to each other 
by treaties or compacts, are in a state of nature, and so thou- 
sands of individuals have met, since time was, who were, in- 
respect to each other, in a state of nature, being beyond all 
civil jurisdiction and bound by no obligations in their conduct 
towards each other, except those arising out of the moral con- 
stitution of man, or what is strictly the law of nature. ‘Though 
nations, in respect to each other, are therefore in a state of 
nature as far as laws are concerned, and though individuals 
have often found themselves in this state in respect to each 
other, yet when we speak of all men as having at some time 
been in this state, it is so far entirely an imaginary one. 

This lecture includes the consideration of Hobbes’s theory of 
the natural hostility of the human race to each other, which 
Mr. Hoffman combats, as might be expected, for it attacks the 
foundation of all morals and laws. It resolves all rights into 
that of the strongest. The foundation upon which that philos- 
opher builds his theory, is certainly a very flimsy one, nor can 
we perceive that the opposite one is more satisfactory. Hobbes 
says men are naturally at war; the opposite theory assumes 
them to be at peace. Now it is evident that they would be 
naturally at war or peace, according to their dispositions and 
motives, and to suppose a uniformity in this respect, all the 
world over, if government should be at once abolished, all 
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laws abrogated, and all contracted obligations dissolved, would 
certainly be quite a gratuitous and unsupported assumption. 
It would appear at once that the natural state of man is both 
one of war and peace, at the same time between different in- 
dividuals, and successively between the same individuals. And 
whatever result may be supposed to follow such an experi- 
ment, it would prove nothing either for or against the right of 
the strongest. The idea that power confers right, is one of 
the most repulsive and abhorrent to the morat sense or per- 
ceptions, that can be stated ; and yet we feel abstractedly and 
also practically, in every day’s experience, that power is the 
only sure guaranty of right, so that we naturally associate the 
two, and the first thing a man seeks in a state of nature or any 
other state, is, to possess himself of the power to vindicate his 
rights, and this is one of the first and strongest motives to the 
formation of communities, and to entering into the thousand 
and ten thousand associations which checker civil society. 
Having, then, settled what is to be understood by the state 
of nature, the author proceeds, in his third lecture, to consider 
‘the rights of nature.’ Right is defined, and the different 
divisions of perfect and imperfect, distinguished, though we do 
not perceive clearly and definitely, what Mr. Hoffman under- 
stands to be an imperfect right. He says that a right of one 
man, is in all cases, attended by a corresponding obligation in 
others ; and an imperfect right is attended, of course, by an 
imperfect obligation on others to submit to it. The distinction 
of Barbeyrac that a perfect right is one that may be asserted 
by force, and an imperfect one such as may not be so assert- 
ed, has been questioned, and the various casuistry upon the 
subject is recapitulated by Mr. Hoffinan, who proposes, in the 
end, to cut the knot by substituting primary and secondary, 
for perfect and imperfect. But this does not, that we can see, 
clear up the subject, which is certainly a very intricate one. 
Has a person in distress a right to alms? Have the people of 
one nation a right to drink of a river within the limits of the 
territory of another, when no possible injury can result? If 
a man be fallen into a slough, has he a right to another’s assist- 
ance to extricate him? We will not stop to settle these in- 
quiries. There is obviously some distinction between these 
rights or claims, and the right which a man has to cook a fish 
for himself in spite of all the world, when he has caught it, but 
what the distinction is, in principle, is a matter of some subtlety 
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of investigation, which does not seem as yet to have been very 
satisfactorily made. 

The fifth lecture is occupied with the subjects of primary 
society, and the original impulses to the formation of civil asso- 
ciations, and here are considered, the domestic relations, pa- 
triarchal government, and Hobbes’s theory of a natural state of 
war. 

We observe in this lecture what we remember to have re- 
marked in Vattel and other writers on the law of nature and 
nations, instances of propositions stated as a part of that law, 
without any train of reasoning in support of them. 


‘The marriage contract is said to differ from all others in this, 
.that it is necessarily of perpetual obligation, and cannot, like all 
other contracts, be dissolved by the mutual consent of the parties 
by whom it was made. This point has been argued by the com- 
mentator on Grotius, with his usual ingenuity, though perhaps 
with occasional sophistry. The objects of marriage, and the ob- 
ligations it imposes in regard to the offspring, render it indissolu- 
ble by the mere act of the parties. Nay, the consent of the 
offspring, when of full age, added to the sanction of the commu- 
nity, would not justify the parties in dissolving the contract. 
Divorces, therefore, are against the law of nature. They were 
indeed permitted by the Mosaic law; but the God of Nature 
ordained this through the Jewish legislator, for special reasons ; 
and as the laws of nature are of his institution, he alone was 
competent to allow the dissolution of a contract, otherwise per- 
petual in its obligation. This view of the subject appears to be 
confirmed by Christ, who, when he repealed the Mosaic law on 
this subject, expressly says, that though Moses (as the minister 
of God) allowed the Israelites to put away their wives, yet “ from 
the beginning it was not so.”’ pp. 148, 149. 

Now this is evidently an imperfect and unsatisfactory way 
of expounding the law of nature and nations, which the author 
must support upon such arguments as he can adduce in favor 
of his position, and few, if any of its precepts, are so clear and 
intuitively evident, as not to require an exposition of their 
grounds. There are, however, very few instances, in this 
volume, of hasty declarations of precepts unaccompanied by 
the premises from which they are deduced. 

Domestic relations, patriarchal government, and the motives 
that first combine men in civil associations being disposed of, 
the author is led by the natural order of subjects to the con- 
sideration of the rights and obligations of government. We 
are here seeking for the deep moral foundation upon which the 
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whole superstructure of political and civil duties rests. Why 
are we bound to obedience to laws, and fidelity to the govern- 
ment? Socrates put this duty upon the basis of the obligations 
which he owed to the laws, for protection, education in gym- 
nastics, music, &c.; and these obligations were, in his estima- 
tion, so sacred, that he considered it a moral offence in him to 
attempt to escape from the sentence of death which had been 
unjustly pronounced upon him, since it had been pronounced 
by a competent tribunal, and his avoiding it would accordingly 
bring these venerated laws into contempt. In the lecture before 
us Mr. Hoffman brings under consideration the various theories 
of political and civil obligation, in a very clear and well arrang- 
ed discussion of the subject, in which he examines the divine 
right of hereditary incumbents, utility, prescription, ancient 
consent of the governed some hundred or a thousand years 
ago, but finally places the whole obligation upon the force of 
the supposed social compact. But we very much doubt the 
stability of this basis. In that passage of Algernon Sidney’s 
work on government, which was copied into the indictment 
upon which he was tried and condemned, he seems to consider 
the consent of the governed, as the only title of the govern- 
ors to hold their power, and this seems to be a more just 
description than contract, for those who found government 
upon a supposed contract always make it such a conditional 
one, that it in fact amounts to no more than the consent 
of the governed. But it seems to us to be quite impossible to 
make out either a contract or consent. In the first place what 
right have the majority, except that of the strongest, to institute 
a government and force it upon the minority? If the obliga- 
tion of allegiance rests in compact or consent, we find that half 
of the nation never did consent or contract. And if all had 
done so some ten years or a thousand years ago, it will not be 
pretended that their consent or agreement can bind us. Mr. 
Hoffman maintains that though a man may sell his own liberty 
and validly bind himself to be a slave for life, yet he cannot 
barter away the liberty of his posterity, he cannot sell himself 
and his heirs forever. It is immaterial what contracts were 
entered into or consent given by some former generation, on 
the subject of government. In a question of altering a consti- 
tution, or making a rebellion or revolution, the title deed of 
prerogative or prescription, however formally executed, is very 
little regarded. Nor are even the defects of the government 








1830. ] Hoffman’s Legal Outlines. 93 


a sufficient justification of an attempt at innovation in all cases. 
The real practical question is, whether any steps taken for the 
purpose, will probably mend it, or end in making it worse. 
It appears to us to be altogether a question of utility or expe- 
diency, upon which ground it is in fact placed by many writers. 
If it be so, then the regard which every individual has to his 
own welfare, and is bound to have for that of the rest of the 
community to which he belongs, is the immediate foundation 
of his obligation of obedience and allegiance, and if this posi- 
tion be just, the rights of the government will correspond to 
those obligations. ‘Those who administer the government and 
who are its legal and authorized functionaries, have a right, 
and in short are bound to administer it in its prescribed forms 
until others can be substituted. But the strictest compliance 
with the supposed social compact on the part of the adminis- 
trators, according to the established forms, is in many cases no 
argument whatever against a revolution, any more than on the 
other hand the widest departure from the obligations of this 
compact in other cases, is a conclusive argument in favor of an 
attempt at reform. We do not imagine that there is any ab- 
stract question of this sortin the case. The practical expedi- 
ency and the probable result are to be taken into view, and 
these appear to us to be two material, decisive grounds of 
inquiry. A rebellion and attempt at revolution are as mucha 
duty in some cases, as obedience is in others, and this whether 
the government be new or old, or instituted by force or com- 
pact, or administered according to its principles or in violation 
of them. Whatever may be the assumed foundation of a 
government, it will doubtless be agreed that certain obligations 
are imposed upon the governors, the violation of which is one 
circumstance in vindication of an attempt at reformation or 
revolution, but it is not of itself and under all circumstances 
conclusive. In this view of the case the social compact is a 
thing of no great practical importance. And it has of late 
years, if we are not mistaken, ceased to make much figure, 
though this has been a revolution-making and constitution- 
making period. 

Mr. Hoffman introduces the important inquiry in this part 
of his volume, whether a dissolution of a political fabric or a 
revolution, dissolves all laws and civil and national obligations ; 
whether it reduces the members of the community to what is 


considered ‘ the state of nature ;’ and he is clearly of opinion 
VOL. IlI.—NO. V. 12 
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that it has not this effect. The opinion adopted on this ques- 
tion, will evidently lead to very weighty conclusions. We 
quote a part of the reasoning upon the subject, which ap- 
pears to be able and satisfactory. 


* The jurisdiction or sovereignty of a state may exhibit itself in 
various forms, and be exercised by various ministers. One man 
or many may exert it over the rest, and over the territory which 
they inhabit. It seems, then, to follow from this cireumstance, 
and from the remarks just made on the nature of jurisdiction, that 
the change or dissolution of a government does not destroy this 
sovereignty, and thereby reduce the members of the community 
to a state of nature. Hence, though the depository of its juris- 
diction may be changed, the power itself resides in the nation at 
large: the taking of the sovereignty out of the hands of any par- 
ticular person or persons, and even an utter uncertainty where 
particularly to place it, can have no other effect than to reduce 
the community to that situation in which it was before the juris- 
diction was placed in special hands. For to the formation of a 
government two circumstances are requisite; first, that a body 
of men shall unite to form a political society ; and secondly, that 
they shall have determined in what form it shall be ruled: hence 
the social compact, and the constitutional compact are two very 
distinct things. It appears, then, to be obvious that the dissolu- 
tion of the government, which is the constitutional compact, can- 
not reduce the members to a state of nature, but merely to a state 
of social and civil union ; in which case the sovereignty has re- 
verted to that abstract entity called the state or nation. When 
an event of this kind happens therefore, as it did in Rome, on 
the expulsion of Tarquin; in England, on the decapitation of 
Charles; in France, when they executed their king, and dissolv- 
ed the government; and in the United States, when we absolved 
ourselves from all allegiance to the British throne and nation, 
and declared ourselves independent: in all these cases, I say, the 
members of those states were, indeed, no longer subject to the 
entire code regulating the political state, or form of government. 
Still they were not without law, but remained under the general 
obligations resulting from the nature, ends, and necessities of 
civil society ; and likewise subject to all the civil and criminal 
laws which were not necessarily involved in the downfal of the 
political state.’ pp. 223, 224. 


In the seventh lecture on the properties and characteristics 
of law, the author enumerates twenty different definitions of 
law by so many writers, and finally gives his own. He no- 
tices ex post facto laws, and takes the position that the clause 
of our constitution which prohibits such laws is only declara- 
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tory of the general law, as well as the common law of Eng- 
land, for which he cites numerous authorities.(a) Indeed the 
very definition of law—a rule of action—shows that it cannot 
be applicable to an act done before the rule existed, for how 
can an action violate a rule which does not exist? And this 
doctrine on the subject of retrospective laws naturally leads to 
the consideration of the promulgation of laws, and the great 
palpable defect, heretofore existing in the British legislation, 
is noticed, resulting from the singular maxim that a session of 
parliament is but one day, and that, the first day of the session; 
a maxim that has just as much sense as one which should 
pronounce the whole year to be one day, and that the first of 
January, upon which all notes should be paid that were to fall 
due in the year. The palpable absurdity of this maxim and 
its injustice in subjecting men to penalties for breaking laws 
that did not exist, finally induced the enactment of the statute 
of 33 Geo. III., ch. 13, which makes the operation of a stat- 
ute commence from the day of its receiving the royal assent, if 
no other day is mentioned for this purpose; this in part remedies 
the evil, and puts the British legislation upon the same footing 
with ours in this respect. ‘The consequence of this rule is to 
render laws in some cases practically ex post facto, as in the 
case of the brig Ann, | Gallison’s R. 62; for a law of whicha 
party cannot possibly have knowledge, is, as to the regulation 
of his conduct, to all practical purposes, the same as if it had 
not been enacted. A wrong may be thus occasionally wrought, 
and be the proper subject of redress by the executive or legis- 
lature, but we very much doubt whether the case admits of a 
general remedy. 

In this part of the volume Mr. Hoffman touches upon the 
subject of codification and the works of Jeremy Bentham, 
whom he treats with some respect. It is certain that Mr. 





(6) * Bracton lib. 4, fol. 228. Digest 50,17, 75. Code1, 14,7. Taylor’s 
Civil Law, 168. Bacon’s Abridgment, 6 vol. 370, Statute (C.) 2 Institute 
292. 1 Black. Com. 46. Coke Litt. 360. Gilmor v. Shuter, 2 Modern Rep. 
310. Bacon De Augm. Scient. lib. 8 cap. 3. Puff. N. & N. book 1, ch. 6, 
sec. 6. 4 Burrow’s Rep. 2460. 2 Shower’s Rep. 17. Calder v. Bull, 3 Dallas’s 
Rep. 386. Ogden v. Blackledge, 2 Cranch’s Rep. 272. Wilkinson v. Myer, 
2 Lord Raymond’s Rep. 1352. Ham v. McClaws, 1 Bay’s South Car. Rep. 93. 
Osborne v. Hager, same, 179. Bowman v. Middleton, same, 252. Dash v. 
Van Kleeck, 7 Johnson’s N. York Rep. 477. Society ». Wheeler, 2 Gal- 
lison’s Rep. 103. Dartmouth College v. Woodward, 4 Wheaton’s Rep. 518. 
2 Coke’s Institute, 526. 4 Inst. 25. 1 Plowden’s Comm. 79. 1 Levinz’s Rep. 
91. 6 Brown’s Parlia. Cases, 553. Latless v. Holmes, 4 Durnf. and East’s 
Rep. 660.’ p. 276. 
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Bentham has survived the ridicule and contempt of which he 
was formerly the subject, and though no legislator can consider 
him as a safe guide, or good authority, there is no doubt that 
his writings have had a powerful and very salutary effect upon 
contemporary legislation, not merely by pointing out improve- 
ments, but more perhaps in consequence of the merciless satire 
and irresistible force of illustration, with which he has exposed 
some of the absurd maxims and senseless prejudices, which 
masked many hoary abuses and venerable follies. The plan 
proposed by Bentham, and which appears to be approved by 
Mr. Hoffman, is certainly worthy of attention. ‘He proposes 
an analysis of all the subjects of legislation, which Mr. Hoffman 
adopts. Under these various heads it is imagined that an 
abstract universal code might be framed, which should contain 
all the essential enactments which ought to be embraced in the 
code of every nation, and from which each might improve its 
own laws. ‘The difficulty is, however, that the moment you 
get beyond the veriest first principles, you are entangled in the 
peculiar national forms, prejudices, and institutions, which 
cannot be dealt with in a general abstract code. A plan for- 
the reformation of the laws of any community, must be framed 
upon a knowledge of its existing laws and institutions. From 
the times of Solon to the present, it has been quite as difficult 
to know what laws a community will bear, or are fit for, as 
what would be best for them, provided their character and 
circumstances admitted of their adoption. 

After an examination of the foundation of the laws of nature 
in the ninth lecture, the various forms of government are treated 
of in the tenth, and the works of the most distinguished writers, 
both ancient and modern, from Confucius to the authors of the 
Federalist, are cursorily reviewed. 

The last lecture, and one of the most satisfactory in the 
volume, is on the subject of the feudal law. It may be ad- 
vantageously read by the student, after the first volume of 
Robertson’s Charles V. As treated by Mr. Hoffinan it is by 
no means a dry, forbidding subjeet, but may be read with 
facility and interest by a novice in legal learning. In the course 
of this lecture the author touches upon the subject of conflict- 
ing laws and jurisdictions; he says in a note, 

‘The great number of territorial jurisdictions which obtained, 


not only in France, but in the Netherlands, Germany, &c. neces- 
sarily originated a great diversity of legislation, customs, and ju- 
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dicial procedure. Frequent collisions arose from this diversity, 
and caused the occurrence of questions of extreme interest respect- 
ing jurisdiction. A marriage, for example, valid in one place, 
might be void in another; a divorce granted by one tribunal, 
might not be respected in a second; a will executed in confermity 
to one system of laws, might not correspond with the requisitions 
of another; a contract might be affected by the law either of the 
place where it was made, or that in which it was litigated, or 
that in which it was designed to be executed, or that in which 
the subject of the contract was situate, or, finally, that of the 
domicil of one or both of the contracting parties: and so as to 
the remedy, and various pleas, which might be resorted to in one 
tribunal, and not in another. These are questions of intrinsic 
difficulty, on which the Continental jurists have displayed sur- 
prising ingenuity and learning, unhappily little known to English 
and American lawyers. The vast variety of baronial and provin- 
cial customs, laws and tribunals in France, rendered these con- 
flicts especially frequent in that country. It gave rise to a body 
of learning, and of refined distinctions as to the extra-territorial 
operation of statutes, which the lawyers of this country are par- 
ticularly called on to examine, since American jurisprudence, 
arising, as it does, from the laws and customs of twenty-five in- 
dependent sovereignties, is not likely ever to become a very 
homogeneous system, and must necessarily give rise to a series 
of questions very similar to those occasioned by the various sys- 
tems of laws existing in continental Europe. I am happy to say 
that this subject has been recently taken up by an eminent Amer- 
ican civilian, Mr. Livermore.’ 

‘The student may hereafter consult, at his leisure, Toullier’s 
Droit Civil, tom. 10, 117; Voet De Statutis; Hertius De cpllisione 
legun ; Emerigon des Ass. tom. 1. ¢. 4, sec. 4; Huberus, 2 vol. 
lib. 1, tit. 3; Rodenberg De jure quod oritur ex statutorum diversi- 
tate, tit. 1, cap. 1; and the following English and American au- 
thorities: Sill v. Warwick, 1 Henry Blackstone’s Reports, 690 ; 
Robinson v. Bland, 2 Burrow’s Reports, 1077; Solomons v. 
Rice, 1 Henry Blackstone’s Reports, 131; Hunter v. Potts, 4 
Term Reports, 182; Phillips v. Hunter, 2 Hen. Black. 402; 
Melan v. Fitzjames, 1 Bosanquet & Puller’s Reports, 138; Selk- 
rig v. Davis, 2 Dow’s Reports, 230; Dalrymple v. Dalrymple, 
2 Haggard’s Reports, 54; Pippon v. Pippon, Ambler’s Reports, 
25; Bruce v. Bruce, 2 Bos. & Pull. 229, in notis; Norris v. Mun- 
ford, 4 Martin’s Louisiana Reports, 20; Ranway v. Stevenson, 5 
Martin, 23; Saul v. His Creditors, 5 Martin, 569; Fisk v. Chand- 
ler, 7 Martin, 24; Thuret v. Jenkins, 7 Martin, 318; Bird and 
others v. Caritat, 2 Johnson’s N. York Reports, 344; Holmes v. 
Remsen, 4 Johnson’s Chancery Cases, 460; 20 John. Rep. 229; 
Milne v. Moreton, 6 Binney’s Pennsylvania Rep. 353; Harrison 
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v. Sterry, 5 Cranch’s Rep. Sup. Court U. S. 289; Harvey ». 
Richards, 403; Slacum v. Pomery, 6 Cranch, 221; Scofield pv. 
Day, 20 Johnson, 102; Goodwin v. Jones, 3 Massachusetts Rep. 
577; Grimshaw v. Bender, 6 Mass. Rep. 157; Van Reimsdyk 
v. Kape, 1 Gallison’s Rep.'.371; McCandlish v. Cruger, 2 
Bay’s S. Car. Rep. 377; Taylor v. Gear, Kirby’s Conn. Rep. 
313; Lodge v. Phelps, 1 John. Cases, 139; McNeil v. Col- 
quhoun, 2 Hayward’s N. Car. Rep. 24.’ pp. 529, 530, 531. 


As a specimen of the lecture we quote a passage on the 
subject of the gradual abolishment of the territorial jurisdiction 
of the barons in France, and the substitution of that of the 
royal courts. 


‘We have seen that the barons, among their other rights, pos- 
sessed exclusive judicial jurisdiction in theirown domains. This, 
like the others, was gradually abolished by the policy and in- 
creasing power of the kings; the first step in which was the 
enactment of that code which is known by the name of the “ Es- 
tablishments of St. Louis.”” By the wisdom which distinguished 
the rules of civil and criminal procedure in that code, and the 
principles of legal decision, (which discouraged, for example, the 
judicial combat;) by the adoption of a wiser jurisprudence in 
the royal domains; and, finally, by making it discretionary with 
the litigants in all civil suits, to adopt the law of the “ Establish- 
ments;” St. Louis gradually wrought a change which the gentler 
manners, and diminished superstition of the times promoted and 
corroborated. 

‘ By an ordinance in 1190, nearly a century before the Estab- 
lishments of St. Louis, Philip Augustus established bailiffs or 
seneschals, who acted as judges for the king; and every barony, 
as it became reunited to the crown, was subjected to one of these 
officers. The vassals, therefore, whose lands depended on such 
reunited fief, became subject to the appellate jurisdiction of the 
royal court. In many cases, also, which were termed royal, a 
term the true extent of whose meaning was kept in studied am- 
biguity, the territorial court was held to be incompetent; and these 
encroachments were attended by two other very important ones, 
viz. that vassals might complain in the first instance to the king’s 
court; and that in all cases, the royal court might take cogniz- 
ance of a suit unless the defendant excepted to the jurisdiction. 

‘The Parliament of Paris, as we have before mentioned, was 
another great organ of the kingly jurisdiction. This supreme 
council of peers was the great judicial tribunal of the French 
crown, from the accession of Hugh Capet. It was originally 
composed of the king’s great vassals, peers of those who were 
io be tried by it, and also of the household officers. But when 
the business of this court became vastly increased by the multi- 
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plicity of appeals, which might originally be made from any 
court on denial of justice, and which afterwards were much 
augmented by those which came from the bailiffs’ courts just 
spoken of, the barons found neither leisure nor capacity to sit 
there; and St. Louis, anxious for regularity and wisdom in its 
decisions, introduced into it some counsellors, chiefly ecclesias- 
tics, to act as advisers. It now became known by the name of 
the Parliament ; and though for some time ambulatory, it sat 
principally at Paris during the thirteenth century. 

‘ The character of a feudal court was soon lost in this stationary 
parliament : it was a regular tribunal, and not a loose aristocratic 
assembly. It was to hold two sittings in the year, and was com- 
posed of two prelates, two counts, thirteen clerks, and as many 
laymen. The nobility, however, grew weary of attendance ; the 
bishops were dismissed to their sees; and lawyers gradually en- 
grossed the whole direction of the tribunal. With them, how- 
ever, sat the lay and spiritual peers of France, a title no longer 
applicable to all persons coequal in tenure under the king, but to 
twelve great feudatories, six of them ecclesiastical: this number, 
however, was augmented by successive creations. A judicial 
body thus constituted, was necessarily important and respectable; 
and it was deemed essential, at least as early as the close of the 
fourteenth century, that the king’s edicts should be registered on 
its records, before they had validity as laws. ‘This privilege was 
often used by that body for the public benefit; it frequently set 
itself in opposition to royal usurpation; and its struggles just be- 
fore the commencement of the French revolution, are well known 
to modern history. 

‘Thus, then, the kings regained for the sovereignty that right 
of dispensing justice which, though essential to the constitution of 
every well regulated state, had been wrested from it by the ter- 
ritorial privileges of the feudal barons ; privileges which, we have 
seen, were the growth of anarchy and barbarism. The steps of 
their policy were slow but certain ; and received force from their 
augmenting resources and consequence. We have already re- 
marked that the kings first assumed jurisdiction where the lords? 
courts, from some particular circumstance, could not render com- 
plete justice to the suitors. This was a plausible ground for the 
assumption of jurisdiction, and proved a principal source of its 
amplification. An appeal, too, was provided on the ground of an 
unjust sentence ; whenever the royal prerogative was supposed to 
be concerned; and lastly, where the suitors had election to de- 
cline the trial by combat. But perhaps as powerful an instru- 
ment as any, in the augmentation of the king’s general jurisdic- 
tion, was the dignity and superior regularity of the royal courts. 
Yet as the king could not decide every cause in person, the next 
natural step was to appoint bailiffs or seneschals, with right of 
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jurisdiction in different districts of the kingdom. Royal courts 
thus established in ‘every quarter, the subjects would naturally 
resort to them ; and as the administration of justice by the barons 
was, in the first instance, subject to several limitations, there 
were endless pretexts for obstructing and reviewing their pro- 
ceedings. The king’s supreme court, originally ambulatory, 
became, as we have seen, fixed as to the place, and regular in the 
time of its meeting. Skilful persons, also, were then selected to 
preside in it; and as the right of hearing appeals was its essential 
privilege, the final decision of all causes of importance was event- 
ually brought into the Parliament of Paris, or the other courts 
constructed by the king in different provinces. To this import- 
ant acquisition to the royal prerogative in the dispensation of 
justice, was added, as we have remarked, another not less im- 
portant, viz. its legislative power. The assent of turbulent 
barons was no longer deemed requisite to the promulgation of a 
law: it was deemed sufficient that the decree was registered by 
the Parliament of Paris, a body which, though it stood often in 
the way of the violent exercise of royal power, was manifestly, 
from its constitution, too much under the royal control not to 
strengthen the power of the sovereign to a great degree.’ pp. 
538-—541. 

We have thus cursorily noticed the various topics of this 
volume, and can assure the student that he will find Mr. Hoff- 
man’s manner very attractive. His arrangement is generally 
good, his style is owing, expansive, and lucid, and his sentences 
seem to have been elaborated with some care. He treats the 
authors whom he criticises with great candor and liberality, 
even when he differs from them in opinion. ‘The work contains 
no marks of hasty, extempore execution, but every where bears 
the characters of wide reading and careful investigation ; and 
whenever the author touches upon a subject that strictly belongs 
to the veritable law, as we find it in the treatises, digests, and 
reports, cases in illustration flow in upon him in abundance. 
The questions are very distinctly presented and satisfactorily 
discussed, with an accuracy and fulness of learning, and an 
ease and familiarity with the subject, which give a most com- 
mendatory earnest of the forthcoming volumes. 
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Art. VII.—PETERS’S REPORTS. 


Reports of Cases Argued and Adjudged in the Supreme Court 
of the United States, January Term, 1829. By Ricuarp 
Peters, Counsellor at Law and Reporter of the Decisions 
of the Supreme Court of the United States. Vol. II. 
Philadelphia. P. H. Nicklin & T. Johnson, 1829. pp. 735. 


In a former number of our journal we gave a short notice of 
the first volume of Mr. Peters’s Reports. Some faults in his 
mode of reporting were there pointed out. His second vol- 
ume, which has since been published, seems to us liable to the 
same objections which we then advanced. As the mode of 
reporting, adopted in these volumes, not only renders them 
very inconvenient to readers, but is also likely to diminish very 
seriously the value and influence of the decisions of the highest 
tribunal in the country, we feel it a duty to point out distinctly 
what appears to us exceptionable in his work. This we shall 
do the more readily, as the greatest faults of Mr. Peters as a 
reporter seem to arise, in some respects, from what we con- 
sider a false theory on the subject of reporting, and in others 
from carelesness, and in either case may be corrected. 

The labors of reporter, we readily acknowledge, are ardu- 
ous. To take notes of the speeches of counsel, which are 
often ill-digested and illogical, minuting down all the authori- 
ties which are cited; and afterwards from these notes to give 
a brief and lucid sketch of the argument, verifying the citations 
by a reference to books ; from a voluminous mass of papers 
to present a systematic and exact statement of the case, in 
which without any redundancy nothing shall be omitted ; and, 
finally, to prepare the summary or abstract, which shall pre- 
sent the material points which the court have decided or ex- 
pressed an opinion upon, the very essence of the case,—these 
altogether require an amount of patience, attention, skill, 
and legal science, which are probably not generally realized. 
We should, therefore, readily pass over the little imperfections 
of a reporter in consideration of the difficulty and extent of 
his labors, and should not again call the attention of our read- 
ers to Mr. Peters’s Reports, if we did not believe the defects 
in them to be essential and glaring. 

In our review of the first volume of these reports, we men- 
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tioned as a fault that the statements of the case were often 
given twice over, first before the argument of the counsel, and 
again in the opinion of the judge. ‘This is done in several 
instances in the present volume. The statement given by the 
reporter is often in very nearly the same words as that pre- 
sented by the judge. As instances of this error we men- - 
tion, Bank of the U. States v. Corcoran, p. 121; Van Ness v. 
Pacard, p. 137; Leroy v. Johnson, p. 186; American Fur 
Company v. The United States, p. 358; Bank of the United 
States v. Owens, p. 527; Beatty v. Kurtz, p. 566; English 
v. Foxall, p. 595. Mr. Peters, it is true, has the sanction of 
other reporters in the course which he has adopted. But we 
must persist in considering it as very slovenly to use these vain 
repetitions, and not tending in any degree to render the cases 
clear. 

Mr. Peters, in this as in the first volume, sometimes, instead 
of presenting any statement of the case before the argument 
of the counsel, refers the reader for it to the opinion of the 
court. ‘This is even worse than giving the statement twice 
over, as having to turn over the leaves to find the facts or 
pleadings in the judge’s opinion, is inconvenient and very irri- 
tating tothe reader. ‘The only correct course, it seems to us, in 
every case in which the argument is given, is to introduce it by 
stating the case, and to omit the statement in the opinion as far 
as practicable. ‘This subject may perhaps seem of but little 
importance, but nothing should be neglected which serves to 
bring the case easily and expeditiously into the reader’s mind. 

The statements of cases in this volume are not liable to any 
great objection, though, perhaps, they are sometimes a little 
more diffuse than is desirable. The arguments of counsel, 
too, are usually well prepared, presenting their reasonings and 
illustrations with sufficient clearness and fulness. 

The defects which we have already noticed are compara- 
tively unimportant. It is in the abstracts or summaries of the 
cases that we find most cause for blame. As the proper pre- 
paration of these abstracts is at once the most difficult and 
the most important of the reporter’s duties, we shall be ex- 
cused for giving it a full consideration. 

From an examination of these abstracts we should infer that, 
instead of endeavoring, from a thorough study of the case, to 
ascertain the points in controversy, and to present a digest of 
the substance of the decision, all that the reporter does, is to 
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read over the opinion of the court, and then extract from it a 
number of sentences or paragraphs, on what principle of se- 
lection it is difficult to say, and place them at the head of the 
case. These extracts are usually very little changed from the 
words of the court, and therefore have some connexion with 
the matters actually in controversy. This system of forming 
abstracts, produces very much such an effect, as would be 
made by reducing a map, plan, or figure, by cutting out pieces 
here and there, and then putting them together like the 
Chinese puzzle, instead of projecting the whole map with all 
its proportions upon a smaller scale. The reader finds in the 
abstract, arguments, observations, and illustrations of the court, 
learns something of the path which they have been pursuing, 
but is left entirely at a loss as to the conclusions at which they 
arrive. After studying a page or two of fine type, his mind 
is in a painful state of uncertainty as to the points actually 
decided by the court, and can only be relieved by examining 
the body of the decision. 

In some instances in the reporter’s resolute determination 
to introduce the ipsissima verba of the court into the abstract, 
he uses forms of expression which, however suitable fora court, 
appear very strange in the mouth of areporter. Thus we find 
in one abstract, the reporter asserting, ‘we should feel not 
much difficulty in saying,’ as if he himself was the oracle of 
the law. This is, perhaps, merely clumsiness in point of style. 
But in other instances his fondness for the words of the court, 
leads him to set down general expressions falling from the 
judges as established principles, without limiting them to the 
circumstances of the case under consideration, even where 
such a limitation was obviously intended by the court. This 
giving too general an effect to the language of judges, is a fre- 
quent error among reporters, but Mr. Peters’s peculiar system 
renders him remarkably prone to it. 

Thus far we have only referred to cases in which, though 
the points decided by the court are not stated in the abstract, 
some allusion or reference is made to them; but it sometimes 
happens that nothing is said in the abstract which would induce 
the most attentive reader to conjecture that the points actually 
decided were presented by the case. It seems difficult to 
account for these omissions. It may perhaps be contended 
that the points which are omitted in the abstract, are of no 
importance, being merely an affirmation of principles of law 
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which before were perfectly well settled. It does not seem to 
us that the omitted points are always of this character. But 
if they were, the reporter has no discretion to admit them into, 
or reject them from his summary. In every case reported it 
is his duty in the abstract to present every point which the 
court have thought sufficiently important to decide. The re- 
porter ought not to shrink, as Mr. Peters sometimes appears 
to do, from the labor of presenting the substance of a decision 
which depends on complicated circumstances. 

In order to expose the absurd system on which the abstracts 
in this volume are prepared, we shall, at the risk of fatiguing 
our readers a little, examine a few of them. 

In Van Ness v. Pacard, p. 137, the decision may be 
stated as follows. A building two stories high in front, with a 
cellar of stone or brick, and a brick chimney resting on the 
stone or brick foundation, and a shed of one story, were erected 
by a lessee during his term on the land leased tohim. These 
buildings were erected with a view to carry on his business of 
a dairyman, and for the residence of his family and servants 
engaged in his said business. ‘The cellar, in which was a 
spring, was used as a milk cellar ; and the utensils of his said 
business were kept, scalded, washed, and used in the upper 
part of the house, in which his family resided. The lessee was 
also a carpenter, and had tools and two apprentices in the house, 
and a work bench out of doors, and worked in the house at 
his trade of acarpenter. Held, that the house did not become 
part of the freehold, and might be rightfully removed by the 
lessee during the continuance of his lease.—In an action on 
the case by a lessor against his lessee for removing buildings 
erected by him during the continuance of the lease, evidence 
is admissible to show a usage or custom of the place in which 
the land lies for tenants to make such removals of buildings 
during their term.—Another point of no great importance is 
taken notice of in the last paragraph of Mr. Peters’s abstract, 
which follows. We have numbered the paragraphs for the 
convenience of referring to them. The numbers in brackets 
at the end of each paragraph are given by the reporter to show 
the page of the judge’s opinion from which he extracted it. 


1. ‘ Action on the case against the defendant for waste, committed 
by him while tenant of the plaintiff, the owner of the rever- 
sionary interest, by pulling down and removing from the de- 
mised premises, a dwelling-house erected thereon, and attached 
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to the freehold. The question raised in the case was, what 
fixtures erected by the tenant during his term are movable by 
him. 

2. ‘The general rule of the common law undoubtedly is, that 
whatever is once annexed to the freehold becomes part of it, 
and cannot be afterwards removed, except by him who is en- 
titled to the inheritance. This rule, however, never was in- 
flexible, and without exceptions. It was construed most strictly 
between executor and heir, in favor of the latter; and more 
liberally between tenant for life and in tail, and remainderman 
or reversioner, in favor of the former; and tenant, in favor of 
the tenant. A more extensive exception to the rule has been 
of fixtures erected for the purposes of trade. Fixtures which 
were erecied to carry on trade and manufactures, were from an 
early period of the law allowed to be removed by the tenant, 
during his term ; and were deemed personalty for many other 
purposes. [143] 

3. ‘The common law of England is not to be taken in all respects 
to be that of America. Our ancestors brought with them its 
general principles, and claimed it as their birthright. But 
they brought with them, and adopted only that portion which 
was applicable to their situation. [144} 

4, ‘It might deserve consideration, whether, if the rule of the 
common law of England which prohibits the removal! of fixtures 
erected by the tenant for agricultural purposes, were not pre- 
viously adopted in a state by some authoritative practice or 
adjudication ; it ought to be assumed by this Court, as a part 
of the jurisprudence of such state, upon the mere footing of its 
existence in the common law. [145] 

5. ‘The question whether fixtures erected for the purposes of 
trade, are or are not removable by the tenant, does not depend 
upon the form or size of the building ; whether it has a brick 
foundation or not, or is one or two stories high; or has a brick 
or otherchimney. The sole question is, whether it is designed 
for the purpose of trade or not. [146] 

6. ‘If the house were built principally for a dwelling-house for 
the family, independently of carrying on a trade, then it would 
doubtless be deemed a fixture falling under the general rule, 
and irremovable. But if the residence of the family were 
merely an accessary for the more beneficial exercise of the 
trade, and with a view to superior accommodation in this par- 
ticular, then it is within the exception. [147] 

7. ‘Every demise between landlord and tenant in respect to 
matters in which the parties are silent, may be fairly open to 
explanation by the general usage and custom of the country, 
or of the district where the land lies. Every person, under 
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such circumstances, is supposed to be conusant of this custom, 

and to contract with a tacit reference to it. [148] 

8. ‘A court cannot be required to give an instruction to the jury 
as to the relation,'right, and credibility of the testimony adduced 
by the parties in a cause. [149]? p. 137. 

We have given the whole of this long summary, by no means 
one of the longest; as it gives not an unfavorable view of 
the mode in which the abstracts in this volume are made, and 
will enable our readers to judge of the justice of our animad- 
versions. In all this voluminous mass of matter, it is obvious 
that the reporter gives neither of the main points on which the 
case hinged. ‘The words of the court are given over and over 
again; the reader may now and then think he is approaching 
to some conclusion, which is ever flying from him like an ignis 
fatuus. He will merhaps conjecture that the questions raised 
related to the removal of fixtures, and that is all that he can 
find out without consulting the body of the case. The facts 
on which the case depended, do not appear, nor the decision 
of the court which rested on those facts. Only two of the 
paragraphs, the seventh and eighth, approach, in point of form, 
to the proper mode of stating a decision. And the seventh 
only states a general principle, and not what was more neces- 
sary, the application of that principle to the particular circum- 
stances of the case. The eighth paragraph contains a fright- 
ful error of the press, the expression ‘relative weight and 
credibility,’ used by Judge Story, being transformed into ‘re- 
lation, right, and credibility.’ 

The case of Townsley v. Sumrall, p. 170, presents a decision 
of great interest to the commercial community, to wit, that 
where a bill of exchange drawn in one of the states of the 
Union, is payable in another, a notarial protest is evidence of 
the presentment and dishonor of the bill. ‘The reporter does 
not in his summary give this point, but only the following ex- 
tracts from the opinion of Judge Story. 

‘It is admitted, that in respect to foreign bills of exchange the 
notarial certificate of protest is of itself sufficient proof of the 
dishonor of a bill without any auxiliary evidence. [179] 

‘It is not disputed, that by the general custom of merchants in 
the United States, bills of exchange drawn in one state on an- 
other state, are, if dishonored, protested by a notary; and the 


production of such protest is the customary document of the dis- 
honor. [180]’ p.170. 
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These expressions of the judge, though very properly in- 
troduced by him in stating the grounds of his decision, are yet 
not the decision itself, not what we seek in the summary. Nor 
could one even conjecture with great confidence from these par- 
agraphs what was the question in the case or what the decision of 
the court was. For there would have been no inconsistency 
in these expressions with a. directly opposite decision; as the 
judge after these two sentences might have said, ‘ But not- 
withstanding all this we feel ourselves constrained, by the 
weight of authority, to decide that a protest cannot be evi- 
dence in a court of justice.’ 

The same summary, which comprises a whole page of dis- 
jointed observations, torn rudely from the judge’s opinion, yet 
fails to take any sort of notice of several points actually decided 
by the court. It is needless for us to repeat them here, we 
only refer the reader to the case itself. 

The case of Buckner v. Finley, p. 586, turned on the con- 
struction of a clause in the judiciary act. This statute (St. 
1789, c. 20) in the eleventh section provides that no District 
or Circuit Court shall ‘have cognizance of any suit to re- 
cover the contents of any promissory note or other chose in 
action, in favor of an assignee; unless a suit might have been 
prosecuted in such court to recover the said contents, if no 
assignment had been made, except in cases of foreign bills of 
exchange.’ The action was brought in the Circuit Court for 
Maryland district by a citizen of New York, as the endorsee 
of a bill of exchange, against the defendants, citizens of Mary- 
land, as drawers. ‘The bill was drawn at Baltimore, and pay- 
able at New Orleans; and the payee was also a citizen of 
Maryland. It was contended by the defendants that the Cir- 
cuit Court had no jurisdiction of the case as the original parties 
to the bill, the drawers and the payee, were all citizens of the 
same state. But the Supreme Court decided that the bill was 
a foreign bill within the meaning of the act, and therefore that 
the United States Court had jurisdiction of the action. The 
following is the whole of Mr. Peters’s summary of this decis- 


ion, consisting of two extracts from the opinion of Judge 
Washington. 


‘Bills of exchange drawn in one state of the union, on persons 
living in another state, partake of the character of foreign bills, 
and ought to be so treated in the courts of the United States. 

‘For all national purposes embraced by the federal constitution, 
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the states and the citizens thereof are one, united under the 
same sovereign authority, and governed by the same laws. In 
all other respects, the states are necessarily foreign and inde- 
pendent of each other. [590]’ p. 586. 


This summary is at once redundant and defective. The 
second paragraph is a mere general observation, which should 
not have been introduced into the abstract. But notwith- 
standing this unnecessary matter, the very point decided by the 
court is entirely neglected. Noreader could suspect from the 
summary that a question of jurisdiction had been decided. 
The first paragraph, which seems more nearly connected with 
the point in controversy, than the other, and which contains 
the statement of a principle properly introduced by the judge 
in his opinion as introductory to his conclusion, becomes in the 
hands of the reporter a feeble and barren generalization. 

The first paragraph of the summary in Leroy v. Johnson, 
p- 186, is as follows. 


‘In an action originally commenced against A and B as partners, 
upon an alleged engagement by the firm, and where A who 
was not found or served with process, was offered as a witness 
in favor of B, having been released by B, the Court said, “ It 
is to be premised that the only ground upon which the objec- 
tion can be rested is the supposed interest of the witness in the 
event of the cause; since the suit having regularly abated as 
to him by the return that he was “no inhabitant,” he was no 
more a party to it, than he would have been had his name been 
altogether omitted in the declaration. As to the objection 
upon the score of interest, it is sufficient to remark, that it was 
manifestly hostile to the party in whose favor he testified, and 
who offered it in evidence ; since the plaintiffs’ recovery against 
the defendant, and satisfaction from him, would be a bar totheir 
action against the witness ; and the release of A protected him 
against any action which A might bring against him for contri- 
bution or otherwise.” [194] 


Here the reporter favors the reader with the reasoning of 
Judge Washington, which is, no doubt, sound and well ex- 
pressed, however out of place in the abstract ; but he has for- 
gotten to give the decision of the court which rested on this 
reasoning, viz. that A was a competent witness, the only thing 
which was important to be stated beyond the circumstances 
under which the witness was offered. 

We could very easily multiply the number of our citations. 
Indeed there is scarcely a single abstract in the volume which 
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states the points in the case definitely and tersely, and which 
is not open to serious objections. 

One of the paragraphs in the summary of Boyce v. Ander- 
son, p. 150, is as follows. 

‘The ancient rule of the law of carriers, that the carrier is 


liable only for ordinary neglect, does not apply to the conveyance 
of slaves.’ 


This is directly the reverse of the opinion expressed by the 
court. C.J.Marshall, in giving the opinion, says, ‘ But if the 
court is right in supposing that the strict rule introduced for 
general commercial objects, does not apply to the conveyance 
of slaves, the ancient rule “that the carrier is liable only for 
ordinary neglect, still applies to them.” ’ 





Art. VIII.—NEW HAMPSHIRE CASES. 


Cases Argued and Determined in the Superior Court of Judi- 
cature of the state of New Hampshire. Vol. I. Part I. 
Containing Cases from January to November, 1827. Ches- 
ter. Currier, French, and Brown. 1829. p. 200. 


Tuts is a collection of forty-two cases, ably argued by the 
counsel, elaborately and learnedly investigated by the court, 
and skilfully reported. We have rarely taken up a volume of 
the kind in which the task of the reporter is executed in a 
better style. The abstracts, particularly, are remarkably well 
made. ‘Though we have not followed them exactly in our 
own, yet we have not varied from them, with the expectation 
of making them better, but partly for conciseness, and partly to 
adapt them to the object of our work, by taking only the pro- 
positions of a general character. Only one of the abstracts 
struck us as defective, and of the defects of this we have some 
doubt. It is this, 

‘When a contract not to sue, is to be construed as a release.’ 

Parker vy. Holmes. p. 97. 


Our abstract of the same case, to save the reader the trou- 
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ble of turning to it, under the head of ‘ Agreement not to sue,’ 
is as follows. 

‘Thomas Holmes makes a promissory note to French, and 
secures payment by a mortgage. He afterwards sells the 
equity of redemption of the mortgaged premises, which, after 
some intermediate conveyances, is conveyed to French by 
Jonathan Holmes; with whom French at the same time agrees 
to look exclusively to the mortgaged premises for the payment 
of Thomas Holmes’s note. This is not a release of the note, 
but, at the most, only gives Jonathan H. a right of action 
against French, in case of a suit being brought upon Thomas 
H’s note.’ 

The objection to the reporter’s abstract, is, that it is too 
general, it gives the reader too imperfect a notion of what the 
case contains. The case does not profess to be a comprehensive 
disquisition on the general question, when an agreement not to 
sue will amount to a release. Upon this general subject it 
only gives the received doctrines, and assumes that if this 
agreement had been made with Thomas Holmes himself, the 
maker of the note, it would not amount to a release of the note; 
a fortiori, such an agreement with a third party will not have 
that effect. The point is thus very happily presented by the 
Chief Justice in giving the opinion of the court, and the de- 
cision reduced to a plain syllogism. But this point cannot 
easily be presented, without stating the general facts of the 
case, as we have done in our abstract; at least we do not think 
of any shorter way of presenting it. ‘The objection to our 
abstract is accordingly its length. Where abstracts are ar- 
ranged in an index, the general head, as ‘ Agreement not to 
sue,’ ‘ Release,’ &c. gives the leading subject of all the abstracts 
contained under it. But at the beginning of the cases in the 
volume of reports, it may be well, as is often done in similar 
instances, to make two abstracts, one such as that of the re- 
porter in this case, presenting the general subject of the de- 
cision, the other including the facts and inference. We will 
not, however, go into any consideration of the subject, as we 
have considered it particularly in our previous numbers. Our 
only purpose here is to remark, that this abstract is the only 
one in this collection of cases, respecting the accuracy and 
sufficiency of which any doubt occurred to us in looking them 
over. 

Many of the questions discussed in these forty-two cases 
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are of general interest, as will appear from our abstracts of 
them. The volume opens with the discussion of a point of 
evidence in an action for covenant broken, brought upon a deed 
dated Dec. 10th, 1813, of a piece of land in the town of Bos- 
cawen, with warranty against all incumbrances, and the ques- 
tion was, whether the grantor had, in effect, granted the public 
a right of way over the premises, by acquiescing in the use of 
such way from 1796 to the time of the conveyance, in 1813. 
We quote the opinion of the court, as likely to be interesting 
to many of our readers who will not probably have access to 
these reports. 


‘ “There is”? says Lord Mansfield, “a great difference between 
length of time which operates as a bar to a claim, and that which 
is used only by way of evidence. A jury is concluded by length 
of time that operates as a bar, as where the statute of limitations 
is pleaded in bar to a debt; though the jury is satisfied that the 
debt is due and unpaid, it is still a bar. So in the case of pre- 
scription, if it be time out of mind, a jury is bound to conclude 
the right from that prescription, if there could be a legal com- 
mencement of the right. But any written evidence showing that 
there was a time when the prescription did not exist, is an answer 
to a claim founded on prescription. But length of time used 
merely by way of evidence may be left to the consideration of 
the jury, to be credited or not, and to draw their inference one 
way or the other according to circumstances.” Cowper 108. 

* Length of time, when it amounts to a bar, is always a fixed 
period. In England, the time of memory is fixed to the com- 
mencement of the reign of Richard the First, which was the 7th 
of July, 1189. Every thing done before that time is said to be 
before the time of memory, and every thing done since is within 
the time of memory. Ifa prescription can be shown not to have 
existed at any time since the 7th of July, 1189, it cannot be sup- 
ported. 2 Rolle’s Ab. 269. 

‘So both in England and this country, when length of time is 
made a bar to an action, real or personal, it is a fixed period. 

‘As a writ of right, which is the highest remedy known to the 
law for the recovery of land, is in England limited to sixty years, 
it has been thought there, that the time of memory in relation to 
prescriptions should be by parity of reason limited to the same 
period; because prescriptive rights are in their nature inferior to 
land. 2 Rolle’s Ab. 260. And in this state, as all the remedies 
in common use to recover lands are in general barred by an un- 
interrupted adverse possession, for twenty years, it would seem 
that, upon principle, an uninterrupted and constant use of a way 
over land for twenty years should be conclusive evidence of a 
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right. But the law is settled to be otherwise. Such a possession 
and use is evidence of a right, but not conclusive evidence. 

‘In the case now before us, it is not disputed, that, if the way 
had been constantly used with the knowledge of the defendant 
for twenty years, it would have been evidence of a dedication of 
it to the use of the public. But it is contended that no use of 
the way for any period short of twenty years is evidence of such 
dedication. It seems to us that it will be difficult to maintain 
this ground upon principle. For if it was expedient and proper 
to make by statute the peaceable adverse possession of land for 
twenty years conclusive evidence of a right, how it can be that 
an uninterrupted use of an easement for nineteen years is no 
evidence of a right, is not very easily conceived. But this is a 
question to be settled by authority. 

‘It is said to be a rule of law in England, that if a man build 
a bridge and it becomes useful to the county in general, the 
county shall repair it. 5 Burr. 2597; 2 W. BI. 685; 2 East, 
356, note ; 353, note; and 342 The King v. The West Riding York- 
shire ; 1 Salk. 359; 12 East, 192; 7 East, 588; 5 Taunt. 285; 
2 Chitty’s C. L. 589. 

‘And we have decided that when individuals erect a bridge 
and dedicate it to the public, as soon as it has been used long 
enough to show its public utility, the repair of it becomes a charge 
upon the public. Itis not necessary it should be used twenty 
years to become so, but it depends upon the inquiry whether it 
be of public utility. 2N.H. Rep. 513, The State v. Campton. 

‘It must not be supposed however, that individuals can impose 
a burthen of this kind upon towns, by building slight bridges over 
streams in any place where they may choose. Such attempts 
may be indicted and punished as nuisances. 2 East, 348. It is 
when they have been used long enough to show their utility 
without being treated as nuisances, that they become a charge 
upon the town. 1 Pick. 188. 

‘And it has been held in England, that a private individual 
who buildsa street or otherwise opens a thoroughfare to the public, 
without erecting any bar to preserve his right of stoppage, or 
even throws open a passage without any visible mark of exclu- 
sion or prohibition to persons using it, will, after the expiration 
of six years, be considered as having dedicated it to the public. 
2 Chitty’s C. L. 566; 11 East, 375, note; 1 Camp. 260. 

‘Some doubt has since been expressed whether a dedication 
could be presumed in so shorta time. 5 Taunt. 124, Woodyer v. 
Hadden. And it is very clear, that under all circumstances it 
could not be presumed in so short atime. It was held in the 
case last cited, that after nineteen years, the street could not, 
under the circumstances, be considered as dedicated to the public 
for all purposes. Much dependsuponthe circumstances. When 
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an individual deliberately throws open a road to the public, and 
permits it to be travelled by all without interruption, we have no 
doubt that in much less than twenty years these facts might be 
left to a jury as evidence of a dedication. 

‘Lord Ellenborough says, 6 East, 215, “I take it that twenty 
years’ exclusive enjoyment of the water in any particular manner, 
affords a conclusive presumption of right in the party so enjoying 
it, derived from grant or act of parliament. But less than twenty 
years’ enjoyment may or may not afford such presumption, ac- 
cording as it is attended with circumstances to support or rebut 
the right.””. 1 Camp. 463, Dalston v. Bensted. 

‘It has been decided that an uninterrupted use of a private 
way for twenty years might be left to a jury as evidence of a 
grant. 3 East, 294, Campbell v. Wilson; 2 Pick. 466, Hill v. 
Crosby; 14 Mass. Rep. 49, Gayetty v. Bethune ; 5 B. & A. 454, 
Wood vy. Veal. 

‘So the use of a market for twenty-three years was held to be 
competent evidence to be left to a jury to prove a grant. 1 Bos. 
& Puller, 400, Holcroft v. Hul, which is explained in 3 East, 
298; 2 Saund. 175, note 2. 

‘ Payment of a bond may be presumed after eighteen or nine- 
teen years under some circumstances. 1 D. & E. 272; 10 Johns. 
381. 

‘So a person who has been absent seven years and nothing 
heard of him for that time, may be presumed, under some circum- 
stances, to be dead. Phillipps’ Ev. 152. 

‘A regular usage for twenty years unexplained and uncon- 
tradicted, is sufficient to warrant a jury in finding the existence 
of an immemorial custom. 2 B. & C. 54, The King v. Joliffe. 

‘Whoever considers for a moment, attentively, the nature of 
lapse of time, as evidence of a fact, will perceive the difficulty 
and absurdity of attempting to fix, in all cases, a particular length 
of time which may be considered as evidence, and any less time 
as affording no proof. For it is very clear that in many cases, 
the strength of the evidence depends much more upon the at- 
tending circumstances than on the length of the time. See Phil- 
lipps’ Ev. 114, 124. 

‘This is well illustrated by a case stated by Phillipps, 123. If 
a tenant for years or for life gives a license to another to enjoy 
an easement on his land for above twenty years without inter- 
mission, this will not affect the person in the reversion or re- 
mainder; but on the determination of the particular estate he 
may dispute the right to the easement, and the length of posses- 
sion will not be evidence against him to presume a grant, unless 
it can be shown that he acquiesced. 

‘Whether the lapse of time is, in any particular case under the 
circumstances, proper to be submitted to a jury as evidence of a 
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fact, is a question of law to be settled by the court, and must to 
a certain extent depend upon the circumstances. 

‘And in the case now before us we are of opinion that the 
defendant’s acquiescence in the laying out, making, and use of 
the road for seventeen years without any objection, was, under 
the circumstances, competent evidence to be left to a jury as proof 
that he had dedicated the land to the use of the public without 
any compensation. It is not an uncommon thing for the owner 
to give the land for the sake of having a highway. And we 
have no doubt that it might have been left with propriety to the 
jury to presume from the defendant’s long acquiescence that he 
received a due satisfaction. We of course think that there was 
no misdirection to the jury in this respect. 

‘If the plaintiff had relied upon the record as evidence of a 
highway, it might have been necessary to consider the effect of 
the mistake in the description of the road in the record. But 
that is now unnecessary. Because it is clearly the road which 
has been actually made and travelled, and in which the defendant 
has acquiesced, that has become a highway. Judgment on the 
verdict.’ pp. 11—16. 


The opinion of the court in this case, and indeed in all the 
others, in which the judge’s name is mentioned, is given by 
Chief Justice Richardson. The method is generally very 
clear, and the logic close, without waste of words. ‘The court 
usually proceeds directly to the matter in hand, without any 
useless introduction or ambages and generalities, of which our 
American reports afford too many examples. It isa circum- 
stance very much in commendation of this publication that the 
following only three useless lines, struck us as an exception 
to the compact neatness which generally prevails in these 
opinions. ‘The lines are, 

‘We have attentively considered the motion which has been 
made in this case, and shall now proceed to express the opinion 
we have formed.’ 

We presume these reports to be made by Chief Justice 
Richardson, and regret that they do not come out in his name, 
for the title is certainly a very long one to cite. The name 
‘New Hampshire Reports,’ is already appropriated; that of 
‘New Hampshire Cases,’ is, we believe, not yet made use of. 
But the volume will, by and by, no doubt assume the name of 
the reporter, and to save the trouble and confusion occasioned 
by a change, it would be more convenient to cail it at once 
Richardson’s Reports. 
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In the case of Pike v. Bayley, cited under the head of 
Pleading in our abstract, the court decide a plea of non-ten- 
ure in abatement, to be bad on demurrer, because it does not 
conclude more formally. ‘This seems to be adhering to the 
established forms with great strictness. 

We observe one omission in this volume; it does not give 
the names of the judges of the court whose decisions are re- 
ported. They will probably be given when the rest of the 
volume shall be published. But it is satisfactory to know in 
each case what judges were present and concurred in the de- 
cision, which is done either by giving the names of the judges 
in the beginning of the volume, and noting the absence of 
any one at any particular term, or in any particular case, as is 
done in some of the old reports, or by giving the names of the 
judges present at the beginning of the session in each county. 


Art. IX.—PROVINCIAL AND COLONIAL LAWS. 


The Force of Provincial and Colonial Laws and Customs 
since the Establishment of Independence. 


Nortuine can be more important to a free people, desiring 
and professing to be governed by fixed laws, than to know 
with certainty what provisions have the force and effect of 
binding laws. In many countries, uncertainties upon this sub- 
ject have existed to such a degree as to render the rights of 
property in a great measure insecure. In many places cus- 
toms prevail, having to a greater or less degree the force of 
law. In France, before the adoption of the Code, different 
customs prevailed in different provinces and districts, so that 
very different systems of law were to be administered by the 
same tribunals, and over people yielding obedience to one and 
the same government. Another class of inconveniences, 
though of a somewhat similar character, arises where there is 
an uncertainty as to the authority of different acts, having to an 
extent the force of law, such as the decrees, rescripts, ordinan- 
ces, and other acts, emanating from different authorities, and 
uncertain as to their force, their extent, and duration. Thus 
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the imperfection of the laws of the Roman empire arising from 
these causes, previous to the time of Justinian, was one of the 
motives which led to the formation of the Digests and Insti- 
tutes during his reign, out of the multiform and vast materials 
supplied by the twelve tables, plebiscita, senatus-consulta, 
pretorian edicts, imperial decrees, and responses of the juris- 
consults. 

Happily in this country we are in a good degree exempt 
from the doubts and difficulties arising from these causes; and 
although those of another character, arising from the num- 
ber of legislative bodies in the United States, and the rapidity 
with which they move, and the consequent multiplicity of legal 
enactments, render it difficult for the acutest practitioner, with- 
out extreme labor and research, to keep pace with them; yet 
such is the character of all our constitutions, that there is now 
no difficulty in determining whether any particular act ema- 
nates from a legitimate authority. All these constitutions pro- 
vide particularly the manner in which the legislative power 
shall be constituted and exercised. No act, unless it have 
the sanction of the regularly constituted legislative power, and be 
framed, authenticated, and promulgated in the course required 
by the constitution, can require the obedience, regulate the 
conduct, or affect the rights of the citizen. No proclamations, 
orders, ordinances, or similar acts, emanating from executive 
or judicial authorities, can have the force of law. In some 
few instances, indeed, in the practice of the United States, an 
authority has been given to the President to enforce or sus- 
pend, particular legislative provisions, at his discretion ; these, 
however, can hardly be considered exceptions to the general 
rule, inasmuch as the law derives its full force and effect, 
when in operation, from the authority and sentence of the le- 
gislature, regularly exercised, and nothing but the time, either 
of its commencement or termination, is left to be decided by 
the executive. And it is to be hoped that this limited power 
will be delegated sparingly, and only in cases of urgency, and 
upon high considerations of policy and expediency, to enable 
the President to negotiate more effectually with foreign powers. 
This power should be given sparingly, lest the people should 
gradually become habituated to overlook the distinction be- 
tween the constitutional and the delegated powers of the exec- 
utive, and to attribute a higher degree of weight and authority 
to executive acts, than are warranted by the constitution. 
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But although there may be little difficulty, with proper in- 
quiry and research, to ascertain among modern acts, what have’ 
or have not the force of law, and as such demand the obedi- 
ence, and affect the rights of the people; yet there is a real 
difficulty in determining, among those which have been trans- 
mitted to us from our ancestors, those that are entitled to this 
character. ‘This is a most important subject, and one well 
deserving the attention, particularly of the older American 
jurists, still remaining, whose experience and traditionary 
knowledge extend to a period antecedent to, or coeval with 
the revolution. No doubt, many customs, arising from our 
peculiar situation and the nature of our early institutions, many 
alterations and modifications of the English common law, were 
adopted in all the colonies, which are essential to the support 
and maintenance of ancient titles, but of which there is no 
record or evidence, except in the custom and practice of 
courts of justice, and the experience and memory of those most 
conversant with that practice. Part of these have been em- 
bodied and preserved in the decisions of courts, since regular 
reports have been published; and one of the most valuable 
purposes of the earlier reports in the several states, was, that 
they served as a repository for the permanent preservation of 
usages and principles of this description. 

Hoping that this subject will not be lost sight of, by those 
who are competent to throw light upon it, we are now desi- 
rous of calling the attention of the. juridical reader to a single 
branch of the subject, and to inquire, or rather to encourage 
others to inquire, whether the ordinances passed under the first 
colonial government of Massachusetts, are to be regarded as 
usages, or rather as evidence of ancient usage, to be consider- 
ed and applied in expounding ancient laws, and affecting titles so 
far only as they may be considered applicable and reasonable, 
and having no other force or effect than customs, generally 
acquiesced in; or whether they are to be considered as having 
the force and effect of statute laws, with all their qualifications, 
limitations, and provisions, and to be expounded like all other 

statute laws, according to the intent and meaning of the legis- 
lators, to be ascertained by the language used, and the subject 
matter to which it is applied. 

One of the most important of these ordinances, is that of 
1641, regulating the rights of persons holding lands bounded 
upon the salt water, or, in other words, the right to flats lying 

VOL. IfI,.—NO. V. 15 
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between high and low water mark. It must be obvious to the 
most superficial inquirer, that of however little importance this 
species of property may have been, in early times, when there 
was but little commerce and navigation, the value and import- 
ance of flats, for the erection of wharves, docks, and ware- 
houses, especially in ports and commercial towns, are likely to 
render all questions relative to the title to this kind of property 
peculiarly interesting, to the landholder and the legal practi- 
tioner. ‘This ordinance provides, ‘that in all creeks, coves, 
and other places about and upon salt water, where the sea ebbs 
and flows, the proprietor of the land adjoining shall have pro- 
priety to the low water mark, where the sea doth not ebb 
above a hundred rods, and not more whensoever it ebbs fur- 
ther; provider that such proprietor shall not by this liberty 
have power to stop or hinder the passage of boats or other 
vessels, in or through any sea, creeks, or coves, to other men’s 
houses or lands.’ 

In the case of Storer v. Freeman in 6 Mass. Rep. 438, Mr. 
Chief Justice Parsons having occasion to cite this ordinance, 
remarks, that ‘this ordinance was annulled with the charter by 
the authority of which it was made; but from that time to the 
present, an usage has prevailed, which now has force as our 
common law, that the owner of lands bounded on the sea or 
salt water, shall hold to low water mark,’ &c., according to the 
terms and restrictions of the ordinance. 

It is certainly of importance to determine whether this ob- 
servation be well founded; because if all the colonial laws are 
to be considered as abrogated, with the repeal of the charter, 
and now only stand as proof of ancient usage, stripped of the 
authority of law, then it is obvious that such proof may be 
rebutted by showing a change or discontinuance of such usage, 
which would wholly destroy and take away the force and effect 
of the ordinances, as laws. Whereas, if they are to be con- 
sidered as statute enactments, having the force of law, they 
may be relied upon, as such, until altered or repealed by the 
legislature. It is indeed a startling proposition, that when a 
charter is made for the government of a numerous, civilized, 
wealthy, and free community, with full powers to make laws, pro- 
vide for the administration of justice, and perform all the func- 
tions of government, if such charter is annulled, all the laws made 
during its existence are deemed also to be annulled with it. 
It would certainly seem not to be well founded, if it were held 
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to extend to the annulling of vested rights; and it is difficult to 
perceive any limit short of that extent, at which it should stop; 
for, if those rights depend upon such laws, for their mainte- 
nance and support, the annulling of such laws would seem to 
destroy the rights depending upon them. Such, it is believed, 
has not been the distinction when charters of this description 
have been repealed or annulled. 

But without relying further upon such implication or con- 
struction, arising from considerations of reason and expediency, 
our object is to show, from direct and unequivocal authority, 
that these ordinances are in force, as laws. 

By the 6th art. 6th chap. of the constitution of Massachu- 
setts, it is provided, that ‘all the laws which have heretofore been 
adopted, used, and approved, in the province, colony, or state 
of Massachusetts Bay, and usually practised on in the courts of 
law, snall still remain and be in full force, until altered or re- 
pealed by the legislature.’ 

Probably this constitutional provision alone would not be 
construed to revive and continue in force the laws of the col- 
ony, if they had been annulled previously. The word ‘remain’ 
seems to imply that the purpose was not to revive laws which 
had been annulled, but simply to provide that they should 
remain, as they had continued, up to the time of the revolu- 
tion and change of government, thereby effected. It may 
fairly be inferred, however, that the makers of that constitu- 
tion considered and understood that the colonial laws as well 
as the provincial, were equally in force. ‘That they were 
right in this belief, we think will appear by a reference to the 
early province laws. 

In the very first act passed under the charter of William 
and Mary, in 1692, it was enacted that all the local laws made 
by the governor and company of the Massachusetts Bay, and 
by the government of New Plymouth, not repugnant to the 
laws of England, nor inconsistent with the constitution and 
settlement established by that charter, should remain and con- 
tinue in force in the respective colonies, for a short time therein 
mentioned, except in cases where other provision should be 
made by the legislature thereby constituted. By another act, 
passed the same year, before the expiration of the former, 
further provision was made for continuing the said act in force, 
to all intents and purposes, until the legislature should take 
further order. It seems, therefore, that by force of these two 
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legislative acts, all the previous laws of the colony were con- 
tinued in force with all their limitations and provisions as 
statutes, throughout the province of Massachusetts, excepting 
that part which had before constituted the colony of Plymouth. 
If so, these laws were adopted by the constitution, and must 
be of the same force and effect as all the other statutes of 
the Commonwealth, in that part of it at least which had pre- 
viously constituted the colony of the Massachusetts Bay. 

To render this distinction more intelligible to those who are 
not familiarly acquainted with the early history of these colo- 
nies, it may be proper to say, that the province of Massachu- 
setts Bay, as constituted by the new charter of William and 
Mary, in 1692, was composed of the old colony of Massachu- 
setts Bay, the old colony of Plymouth, and the whole of the 
territory now composing the state of Maine. Until that time, 
different parts of Maine had, at different times, been subject 
to different governments, extremely changeable and temporary. 
Parts of it were claimed and at times governed by the French, 
by the colony of Plymouth, by officers and magistrates, claim- 
ing under different English grants and charters, and parts of 
it by the government of the colony of Massachusetts. But the 
authority of Massachusetts, it is believed, was extended over a 
small part only of the whole territory, and that temporarily 
and irregularly, until it was fixed by the charter of 1692, which 
at the same time put an end to the colonial governments of 
Plymouth and Massachusetts Bay, and embraced the whole 
in one regular and well organized government. 

Whether any distinction has ever been made in practice, in 
regard to the colony ordinances, between Plymouth and Maine 
on the one side, and old Massachusetts on the other, or whether 
any similar regulations were adopted in those colonies, are 
questions respecting which, we believe, there has been no ju- 
dicial consideration, nor are we aware that they have come 
under discussion. It seems quite clear, that as statutes of this 
colony they could have no operation in Maine or in the old 
colony of Plymouth, because these colonies were not within the 
territorial jurisdiction of Massachusetts, at the time they were 
passed, nor were they extended to these colonies by the early 
provincial acts above cited. If these ordinances, therefore, 
are deemed to have the force of law in Maine and the Old 
Colony, it must be on the ground of their being evidence of 
ancient and continued usage, or as a reasonable extension and 
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modification of the common law, adapted to the habits, wants, 
and institutions of the country. It is remarkable that the case 
above cited arose in Maine, where the colony ordinance of 
Massachusetts Bay was cited, without any notice of the dis- 
tinctions here suggested. The question may be of some in- 
terest in the maritime counties of Plymouth, Bristol, and Barn- 
stable, especially in its bearing upon questions of title to lands, 
bounded by the sea. 

In the above remarks upon a dictum of Chief Justice Par- 
sons, we beg to express an entire and profound respect for the 
keen sagacity and sound learning of that eminent jurist. No 
person was probably more thoroughly versed in the early his- 
tory, laws, institutions, manners, and local usages of the early 
settlers of New England; and the public are deeply indebted 
to him for much that has been preserved on these subjects, in 
the reports of his judicial decisions. But precisely in propor- 
tion to the respect and authority due to the observations of 
eminent men, is the importance of bringing such observations 
into public notice, and subjecting them to the test of public 
discussion; because in the same proportion, even an occasional 
inaccuracy from such a source must tend to mislead. 
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This number contains a digest of the principal cases in 
PETERS’S REPORTS, Vol. II. 
NEW HAMPSHIRE CASES, Vol. I. Part 1. 





ABATEMENT. 

Pending the review of an action, in which a judgment had been 
recovered as damages for malicious prosecution, the defendant 
in the original action, who was plaintiff in review, dies. His 
administrator cannot become a party to the review. Fernald 
v. Ladd, 1 N. H. Cas. 145. 

See PLEADING, 2. 

ACTION. 

A note not negotiable is made payable to W. and by him assigned 
to M. before it is due, for a valuable consideration. After it is 
due, the maker orally promises the assignee to pay him the 
note. The assignee may maintain an action in his own 
name. Wiggin v. Damrell, 1 N. H. Cas. 69. 

AGENT. See EvipEnce, 6. 

AGREEMENT NOT TO SUE. 

Thomas Holmes makes a note for $'772 to French, and secures 
payment of it by a mortgage. He afterwards sells the equity 
of redemption, which after some intermediate conveyances, is 
conveyed to French by Jonathan Holmes, with whom French 
at the same time agrees to look exclusively to the mortgaged 
premises for the payment of Thomas Holmes’s note of $ 772. 
This is not a release of that note, but at the most only gives 
Jonathan H. a right of action against French, in case of a suit 
being brought upon Thomas H’s. note. Parker y. Holmes, 1 
N. H. Cas. 97. 

AMENDMENT. 

Where a judgment was entered upon wrong count, leave was 
given, ten years afterwards, to amend the record, saving the 
rights acquired by third persons under the judgment. Cham- 
berlain v. Crane, 1 N. H. Cas. 115. 

See Practice, 1. 

ASSIGNMENT. 

Where an assignment for the benefit of creditors is fraudulent in 
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law, it is held to be the law in Massachusetts, that the assign- 
ees are entitled to retain the property assigned, to discharge 
their own bona fide debts ; and that if the proceeds of all the 
property received by the assignees under the assignment, are 
insufficient to pay the amount justly due the assignees, they 
cannot be holden as trustees of the assignor under the trustee 
process of Massachusetts. Beach v. Viles, 2 Pet. 675. But 
see Harris vy. Sumner, 2 Pick. 129. 

See Set Orr. 

ATTACHMENT. 


Bank notes may be attached on mesne process, and seized and 
sold on execution. Spence y. Blaisdell, 1 N. H. Cas. 198. 

BAIL. 

The sickness of the principal, so that he could not be removed 
without endangering his life, at any time after judgment was 
recovered in the original action, to the time of the return of 
non est inventus, with the fact that he died after such return, 
and before the trial on scire facias, does not exonerate the bail. 
Goodwin v. Smith, 1 N. H. Cas. 29. 

BANK NOTES. See AtracuMEnt. 

BANKS. 

1. Where B for A deposited bills of a bank to the amount of 
$ 7730 81 in the bank, at a time when the bills were current 
at fifty per cent. discount, and received from the bank a certi- 
ficate which stated that $7730 had been ‘deposited to A’s 
credit, which is subject to his order on presentation of this cer- 
tificate;’ it was held that the bank was liable to pay the full 
amount stated in the certificate in gold or silver, when it was 
duly presented. Bank of Kentucky v. Wister, 2 Pet. 318. 

2. B afterwards presented the certificate at the bank, demand- 
ing payment in gold or silver, which was refused by the cash- 
ier, who offered the amount in notes of the bank, which B 
refused. In an action by A against the bank, it was held that 
it was too late to object that a check from A did not accom- 
pany the certificate, as the bank by tendering the bills had put 
their own construction on the meaning of the certificate. Jb. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. A bill drawn by a person in one of the states, upon a person 
in another of the states, is a foreign bill. Buckner v. Finley, 2 
Pet. 586. §S. P. by Washington, J. in Lonsdale v. Brown, 2 
Pet. 688, App. 

2. A bill payable at a certain time after date, need not be pre- 
sented for acceptance. Townsley y. Sumrall, 2 Pet. 170. 

3. If A verbally promises B that A and Co. will honor, accept, or 
pay bills drawn by C, to a certain amount, and B, within a 
reasonable time upon the credit of this promise, purchases two 
bills drawn by C on A & Co. to the specified amount, A is lia- 
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ble to B on this promise to the amount of the bills, if they are 
dishonored. Jb. 

4. It makes no difference with regard to A’s liability, whether 
the purchase was made before or after the drawing of the bills, 
or whether they were drawn to pay a pre-existing debt, or 
ae and sold for any other good and valuable consideration. 

5. A is liable, although B knew that A had no funds of C’s in 
his hands at the time of making the promise to accept, and 
that he made the promise under the expectation of receiving 
such funds, and did not in fact receive them. Jb. 

6. Nor is it any objection to A’s liability that the object of taking the 
bill was to pay a partnership debt of B & C, who had at a former 
time been partners, and that it was passed to a creditor of the 
partnership, who subsequently returned it for the dishonor ; B 
having upon the dissolution undertaken to discharge the part- 
nership debts, and on the faith of A’s promise having given up 
partnership property to the amount of the bill to C. Jb. 

7. It is no objection to A’s liability that the partnership accounts 
of B & C are unsettled; or that B had agreed with C in case 
both the bills should not be accepted, to assist him with funds 
to take up the non-accepted bill at maturity. Ib. 

8. A mere statement made by B to C of the nature of the pro- 
mise made by A does not vary A’s liability, though it is evi- 
dence to be left to the jury to show what the promise actually 
made was. Jb. 

9. Where a note is payable at the office of a bank, and the bank 
itself is holder of the note, and the note is at the bank at the 
day it becomes payable, no formal presentment is necessary. 
If the maker has no funds in the bank, and the note is not paid 
in bank hours, it is sufficient evidence of a presentment and 
refusal to change the endorser. Bank of the United States v. 
Carneal, 2 Pet. 543. 

10. It is not necessary, in a suit against the endorser of such a 
note to prove negatively that the maker had no funds in the 
bank. Butif he had funds in the bank at the time, it is matter 
of defence, and must be proved by the endorser. Jb. 

11. The endorser of a note at the time it fell due, resided in 
Campbell county in Kentucky, without the limits of any post 
town, and about two miles from Cincinnati; and was in the 
habit of receiving his letters from the post offices in Newport 
and Covington, in Campbell county, and was also in the habit 
of receiving at the post office in Cincinnati, all letters directed 
to him at that place, and had ordered the postmasters there to 
detain all such letters for him until called for. A notice of the 
non-payment of the note which was payable at Cincinnati, was 
seasonably put into the post office in that place, directed to the 
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endorser, ‘ Campbell County, Kentucky.’ Such letters the post- 
master was in the habit of sending by the mail to Covington. 
Held that the notice was sufficient. Jb. 

12. A notary public, employed for the purpose, called at the 
house of the endorser of a note to give him notice of its dis- 
honor, and finding the house shut and locked, ascertained from 
inquiry of the nearest resident that the endorser and his family 
had left town on a visit. He made no further inquiry where 
the endorser had gone, or how long he was expected to be 
absent, and made no attempt to ascertain whether he had left 
any person in town to attend to his business; but left a notice 
of the dishonor of the note at an adjoining house, requesting 
the occupant to hand it to the endorser on his return. It was 
held that this was sufficient diligence on the part of the hold- 
ers of the note to charge the endorser. Williams vy. The Bank 
of the United States, 2 Pet. 96. 

13. A, the endorser of a note, at the time it fell due, occupied a 
dwelling-house, except the lower front reom, which was occu- 
pied by his son, who did not reside in his family, as a store. 
The store had a separate entrance from the other part of the 
house, and no passage through it to the rest of the house. A 
was at that time postmaster of the town, and kept the post 
office in another part of the town, where he also transacted his 
private business. He had no concern in his son’s store, though 
he was frequently about the door. Until he took charge of the 
post office, which was a year before the note fell due, written 
communications and notices for him were sometimes left at the 
store, and were carried to him by another of his sons, unless 
when he forgot it. After A took possession of the post office, 
if notices had been brought to the store, the bearer would haye 
been directed to take them to the post office ; or they would 
have been carried to him by his son, if recollected. It was 
held that a notice of the dishonor of the note, left at the store, 
was not sufficient to charge A as endorser. The Bank of the 

United States y. Corcoran, 2 Pet. 121. 

14. It seems that if a notice left at an improper place, can be prov- 
ed to have been received by the endorser in due season, he is 
thereby charged. Jb. 

15. Where a bill, drawn in one state of the United States, is 
payable in another, a protest of the notary is evidence of the 
presentment and dishonor of the bill. Townsley v. Sumrall, 2 
Pet. 170. S. P. by Washington, J. in Lonsdale v. Brown, in 
Circuit Court in Pennsylvania in 1821. His opinion is given 
in an appendix to 2 Pet. 688. 

See PARTNERSHIP; JURISDICTION, 8. 

CHANCERY AND CHANCERY PRACTICE. 

1. Any persons belonging to a voluntary unincorporated religious 
VOL. I1I.—NO. V. 16 
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society, may bring a bill in chancery for the benefit of the 
whole society, for an injunction against persons disturbing the 
graves in the burial ground of the society. Beatty v. Kurtz, 2 
Pet. 566. 

2. In a bill to set aside a conveyance of real estate, fraudulently 
made to defeat the rights of creditors, it is not necessary to 
make a previous mortgagee of the estate a party to the bill, as 
his rights under the mortgage are not brought in question. 
Venable v. The Bank of the United States, 2 Pet. 107. 

3. A bill ought not to be dismissed for want of proper parties, 
unless the complainant refuses to make such persons parties as 
the court directs. Dandridge vy. Washington’s Executors, 2 Pet. 
370. 

4. Where a testator directs his executors to provide for the edu- 
cation of certain persons out of certain funds, in a bill brought 
by one of the legatees to secure his share out of the funds, the 
other legatees should be made parties. 1b. 

5. But residuary legatees are not necessary parties to such a 
bill. Ib. 

6, The act of congress of May 3, 1802, allows proceedings to be 
had against non-residents by publication in the newspapers of 
the District of Columbia. Therefore where on a bill in chan- 
cery in that district, some of the defendants had been served 
with process, and the marshal returned as to others, ‘ non-resi- 
dents in the county of Alexandria,’ it was held that a decree 
dismissing the bill as to those not served with process, was 
erroneous, as some proceedings ought to have been had to 
bring them before the court. Mandeville v. Riggs, 2 Pet. 482. 

7. Where some of the defendants in a bill did not answer, and it 
was taken as confessed against them, it was held that dismiss- 
ing the bill against such defendants, and only decreeing against 
those who had answered, was erroneous. Ib. 

8. Where some of the defendants in a bill die, during its pend- 
ency, a decree made against the other defendants, without 
making the personal representatives of those deceased, parties 
to the bill, is erroneous. 1b. 

9. Under the prayer for general relief in a bill, other relief may 
be granted beside what is particularly prayed for; but the relief 
must be agreeable to the case presented by the bill. English 
v. Forall, 2 Pet. 595. 

COMMON CARRIER. 

The law regulating the responsibility of common carriers, does 
not apply to the conveyance of slaves. The carriers of slaves, 
in cases of loss, are liable only for ordinary neglect. Boyce v. 
Anderson, 2 Pet. 150. 

2. Where slaves, who had escaped from a burning vessel to the 
banks of the Mississippi, were taken into the yawl of a steam- 
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boat that was passing, in order to be carried on board the steam 
boat, from motives of humanity, and without any view to re- 
ward, at the request of the person having the care of the slaves, 
and were drowned by the upsetting of the yawl before it reach- 
ed the steam boat: it was held that the owners of the steam 
boat were not liable to the owner of the slaves for their loss, 
unless the upsetting of the yawl was owing to gross negligence 
or unskilful conduct. Jb. 

CONSTITUTION OF THE UNITED STATES. 

1. A statute of a state authorizing a company to build a dam across 
a navigable creek, in which the tide ebbs and flows, is not void 
under the third clause of the section of the first article of the 
constitution which authorizes congress ‘to regulate commerce 
with foreign nations, and among the several states,’ congress 
having passed no law with regard to the navigation of such 
creeks. Willson vy. The Black Bird Creek Marsh Company, 2 
Pet. 245. 

2. But if congress, in execution of the power to regulate com- 
merce, had passed any statute to control state legislation over 
such creeks, it seems that a state law coming in conflict with 
such act, would be void. Jb. 

3. In an ejectment in Pennsylvania, in which the Court of Com- 
mon Pleas gave judgment for the plaintiff, the Supreme Court 
of that state, on error in 1825, reversed the judgment on the 
ground that ‘the relation between landlord and tenant could not 
exist between persons holding under a Connecticut title,’ and 
awarded a venire facias de novo. The legislature of Pennsyl- 
vania, Ap. 8, 1826, passed an act which provided ‘That the 
relation of landlord and tenant should exist, and be held as 
fully and effectually between Connecticut settlers and Pennsyl- 
vania claimants, as between other citizens of the common- 
wealth, on the trial of any cause now pending or hereafter to 
be brought.’ Held that this statute, in its application to the 
case which was pending when it was made, did not violate the 
tenth section of the first article of the constitution of the United 
States, prohibiting any state from passing any ‘ex post facto law 
or law impairing the obligation of contracts.’ Satterlee v. Mat- 
thewson, 2 Pet. 380. 

4. Retrospective laws, and laws divesting vested rights, passed 
by a state, unless ex post facto, or violating the obligation of 
contracts, are not prohibited by the constitution of the United 
States. Ib. 

5. It is not a violation of the constitution of the United States for 
a state legislature to exercise judicial functions. Ib. 

6. A tax imposed by a law of one of the States, or under the 
authority of such a law, on stock issued for loans made to the 
United States, is unconstitutional and void. Weston v. The 
City Council of Charleston, 2 Pet. 449. 
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7. Thus a tax on six and seven per cent. stock of the United 
States, imposed by an ordinance of the City Council of Charles- 
ton, exercising an authority under the state of South Carolina, 
is unconstitutional and void. Jb. 

8. A law of the state of Ohio provides that in certain cases the 
occupying claimant of land, when it is recovered against him by 
the true owner, shall be entitled to recover the value of his 
improvements, to be assessed by commissioners appointed by 
the court in the suit in which the land is recovered. If the 
suit is at common law, and the value of the land exceeds twenty 
dollars, the value of the improvements must be determined by 
a jury, under the 7th amendment of the constitution. Bank of 
Hamilton vy. Dudley’s lessee, 2 Pet. 92. 

9. A died in New Hampshire, seized of real estate in Rhode Is- 
land, having devised the same by will; his executrix proved 
the will in New Hampshire, and obtained a license from a 
probate court there to settle the real estate for the payment of 
debts. She sold the real estate in Rhode Island for that pur- 
pose, and made a deed of the same for that purpose, giving a 
bond to procure the confirmation of the legislature of Rhode 
Island. The proceeds of the sale were applied to the payment 
of the testator’s debts. The legislature of Rhode Island passed 
an act ratifying and confirming her deed. Held that the estate 
was valid and rendered the title of the purchaser good against 
the devisee. Wilkinson y. Leland, 2 Pet. 627. 

See JURISDICTION. 

CONSTITUTION OF NEW HAMPSHIRE. 

A fine or forfeiture to a captain of militia may be sued for and 
recovered by him after the repeal of the law under which it 
was incurred. A different construction would make the law 
of retrospective operation, and so contrary to the clause in the 
constitution of the state of New Hampshire prohibiting such 
laws in civil cases. Dow v. Norris, 1 N. H. Cas. 17. 

CONTRACT. 

1. A subsequent oral agreement to prolong the time for performing 
the promise in a written one, may be proved ; or to substitute 
a different place of performance. Robinson v. Batchelder, 1 
N. H. Cas. 40. 

2. A written agreement towards the execution, that is, the fulfil- 
ment of which no steps have been taken by either party, may 
be discharged by an oral agreement to that effect. Buel v. 
Spiller, 1 N. H. Cas. 196. 

CONSTRUCTION. See Descent. 

CONVEYANCE. 

Proprietors of common and undivided lands may convey a part 
of them to one of the proprietors, by a mere vote of the propri- 
etors, without deed. Coburn v. Ellenwood, 1 N. H. Cas. 99. 

COSTS. See Practice, 1. 
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DAMAGE FEASANT. See FENcEs. 

DEED. 

1. An endorsement upon a deed, if upon the instrumentat the time 
of executing it, is a part of it. But to make it a part of the 
deed, it must be proved to have been made before the deed 
was executed. Emerson v. Murray, 1 N. H. Cas. 171. 

. The cancelling of a deed does not revest property which has 
once passed under it by transmutation of possession. Farrar 
v. Farrar, 1 N. H. Cas. 191. 

3. But where a grantee has voluntarily and without any mis- 
apprehension or mistake consented to the destruction of the 
deed with a view to revest the title, he cannot be permitted to 
show by parol evidence the contents of the deed so destroyed, 
and in this way the destruction of a deed may have the effect 
of areconveyance. Ib. 

4. A mere agreement to cancel a deed, without actually cancel- 
ling it, cannot however have this effect. Jb. 

See STATUTE. 

DESCENT. 

The statute of descents of Rhode Island, passed in 1822, provides 
that ‘when the title to any real estate of inheritance as to 
which the person having such title shall die intestate, came by 
descent, gift, or devise, from the parent or the kindred of the 
intestate, and such intestate die without children, such estate 
shall go to the kin next to the intestate, of the blood of the 
person from whom such estate came or descended: held that 
the words, ‘ of the bood,’ comprehend relations of the half blood; 
and that the words, ‘came by descent, gift, or devise,’ mean im- 
mediate descent, gift, or devise, and make the immediate ances- 
tor, donor, or devisor, the sole stock of descent. Gardner vy. 
Collins, 2 Pet. 58. 

DOWER. See LimitaTIons, 2. 

ENDORSEMENT. See Deep, 1. 

ERROR. See VERDICT. 

ESTOPPEL. 

Where the tenant in a writ of entry disclaims all title to the de- 
manded premises, he and his subsequent assignees will be es- 
topped ever after from setting up against the demandant and 
his subsequent assignees, any claim to the land which he had 
at the time of such disclaimer; and a subsequent agreement by 
the demandant to purchase all his rights, will not set the es- 
toppel at large. Hamilton v. Elliot, 1 N. H. Cas. 182. 

EVIDENCE. 

1. The record of asuit between A and B, and C and D, cannot be 
used in evidence against C in another suit, to which neither A, 
B, nor D isaparty. Townsley vy. Sumrall, 2 Pet. 170. 

2. In an action of trespass for mesne profits, brought against A, 


to 
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after recovery of land in ejectment, where A was the real land- 
lord of the defendant in ejectment, had received the rents dur- 
ing the period sued for, and employed counsel to defend the 
suit ; held that the record of the recovery in ejectment is prima 
facie evidence against A of the plaintiff’s title. Chirac y. Rein- 
ecker, 2 Pet. 613. 

3. Depositions containing evidence of heirship and pedigree had 
been taken in the ejectment suit, and the substance of the evi- 
dence on these subjects was contained in a bill of exceptions 
filed in that suit by the plaintiffs, and sealed by the court. The 
depositions being afterwards lost; held that the testimony copied 
into the bill of exceptions was competent evidence of pedigree 
against A in the action for mesne profits. Ib. 

4. Where the plaintiffs had proved by a surveyor that most of the 
lines and streets had been run by him as they were numbered 
in a plot in a book: held that this did not make the other plots 
in the same book evidence for the defendant without being 
proved. Ib. 

5. Where several persons are associated together for an illegal 
purpose, any act or declaration of one of the parties, in refer- 
ence to the common object, and forming a part of the res geste, 
may be given in evidence against the others. American Fur 
Company v. The United States, 2 Pet. 358. 

6. Whatever an agent does or says in reference to the business 
in which he is at the time employed, and within the scope of 
his authority, is evidence against the principal, in criminal as 
well as civil proceedings. Ib. 

See WITNEss. 

EXECUTOR AND ADMINISTRATOR. 

1. Where an executor having proved the will of his testator in 
one state, assigns a chose in action of his testator, a suit may 
be brought thereon by the assignee in his own name in another 
state, without any probate of the will therein, if the law of the 
latter state permits the assignee of a chose in action to sue in 
his own name. Harper v. Butler, 2 Pet. 239. 

2. Where under a license of a judge of probate to raise a speci- 
fied sum by the sale of real estate, an executor sold the whole 
of an entire piece of real estate for an amount exceeding the 
sum authorized to be raised, the sale was held to be void. 
Adams v. Morrison, 1 N. H. Cas. 166. 

See MarriaGE SETTLEMENT. 

EXECUTION. See ATTACHMENT. 

FENCES. 

Owners of horses can turn them on the highway only where they 
own the adjoining land, and if the horses break into an enclos- 
ure from any other part of the highway, though it be through 
defect of the fence, the owner of them is liable to the owner 
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of the land for the damage; for the owner of the close is not 
obliged to fence against any animals except those which are 
rightfully in the adjoining highway or close. Avery v. Maz- 
well, 1 N. H. Cas. 36. 

FIXTURES. See LANDLORD AND TENANT. 

FOREIGN ATTACHMENT. See Assignment. 

FRAUDULENT CONVEYANCE. 

1. A conveyance made to defeat the claims of creditors, was set 
aside and annulled, on a bill brought by a creditor for the pur- 
pose. Venable v. The Bank of the United States, 2 Pet. 107. 

2. A decree for a large amount impending over a grantor of estate, 
at the time of the conveyance; relationship between the par- 
ties; variances in the nature and amount of the real considera- 
tion and that stated in the deeds; uncertainty of the amount of 
the consideration ; the conveyances including the whole of the 
property of the grantor, real and personal; and unsatisfactory 
explanations of the parties ; are among the circumstances which 
in this case were relied on as evidences of fraud. Jb. 

See ASSIGNMENT; SALE OF CHATTELS. 

HIGHWAY. 

The use of a road by the public seventeen years, with the acqui- 
escence of the owner of the land over which it passes, may be 
considered as evidence of the dedication of the land by the 
proprietor to the public for this purpose. The evidence of a 
fact inferred from such acquiescence, is not confined to any 
specific number of years, but depends upon the circumstances, 
and the court is to decide in such case whether such acquies- 
cence, in any particular case, is to go to the jury as an evi- 
dence of the fact proposed to be established by it. Pritchard 
v. Atkinson, 1 N. H. Cas. 1. 

INDIANS, TRADING WITH THE. 

1. Under the United States statutes of 1802, c. 13, and 1822, c. 
58, any trader licensed to trade with the Indians, who intro- 
duces into their country ardent spirits to vend or distribute 
among them, forfeits, not only his goods among which the 
spirits are found, but all the goods which he designed for sale 
to them under his license, carried into the Indian country. 
American Fur Company v. The United States, 2 Pet. 358. 

2. ‘To subject goods to seizure, under these statutes, the spirits 
must be carried into the territory in which the Indian title is 
not yet extinguished ; carrying spirits into a territory purchased 
by the United States of the Indians, though frequented and 
inhabited exclusively by Indian tribes, is not an offence under 
these statutes. Ib. 

INSURANCE. 

1. Aand B were entitled to one third of a mill absolutely, and to 
the remaining two thirds as mortgagees; but one moiety of the 
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whole was held under an agreement which had not been com- 
plied with, and which purported on its face to be void if not 
complied with ; but the other contracting party had not declar- 
ed it void, nor called for a compliance with it. It was held 
that A and B had an insurable interest in the mill. Columbian 
Insurance Company v. Lawrence, 2 Pet. 25. 

2. A and B ina proposal for insurance on the mill against fire, de- 
scribe it as ‘property belonging to A and B,’ and afterwards call 
it ‘their stone mill ;’ it was held that this was not a true repre- 
sentation of their title ; and that the misrepresentation was ma- 
terial, and that therefore a policy made upon it was void. Jb. 

3. Where a rule of an insurance company, printed on the 
back of a policy against fire, and referred to in the policy 
to explain the rights and obligations of the parties, provid- 
ed, that if the insured caused the property insured to be de- 
scribed in the policy ‘ otherwise than as they really are, so as 
the same be charged at a lower premium than would otherwise 
be demanded, such insurance shall be of no force,’ the policy 
is not invalidated by an untrue description of the building in- 
sured, unless the misdescription be fraudulent, or cause the 
property to be insured at a less premium than it would other- 
wise have been. These are questions of fact to be decided by 
the jury. Ib. 

JUDGMENT. 

1. Where a court has jurisdiction over the subject matter of a 
judgment or decree, which appears on the face of the proceed- 
ings; the judgment is conclusive, when brought up collaterally 
in another court, and its validity cannot be questioned on accouut 
of any error or mistake in the proceeding. Thomson y. Tol- 
mie, 2 Pet. 157. 

2. Where a sale of the estate of minors is made by order of a 
court having jurisdiction of the subject, the title of a purchaser 
is not liable to be invalidated on account of any error in law or 
fact, or irregularity in the proceedings before the court. Jb. 

JUDGMENT, FINAL. See Jurispiction, 2. 

JURISDICTION. 

1. In order to give jurisdiction to the Supreme Court of the U. 
States, in writs of error, under the U. S. stat. 1789, c. 20, s. 
25, it is not necessary that the record should state in terms that 
the constitution or a law of the United States was drawn in 
question ; it is sufficient to bring the case within the provisions 
of the statute, if the record shows that the constitution or a law 
of the United States must have been misconstrued or the de- 
cision could not have been made, or that the constitutionality of 
a state law was questioned, and that the decision was in favor 
of the party claiming under such law. Willson v. The Black 
Bird Creek Marsh Company, 2 Pet. 245; Satterlee vy. Matthew- 
son, 2 Pet. 380. 
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2. 


3. 


Where certain individuals were incorporated as the president 
and directors of a bank, of the stock of which a state was sole 
proprietor, it was held that the state was not a party to a suit 
against the bank, and therefore that the bank was liable to be 
sued in the courts of the United States. Bank of Kentucky v. 
Wister, 2 Pet. 318. 

A prohibition was issued in a state court to prevent the levy- 
ing of an unconstitutional tax ; in the highest court of the state, 
on appeal, the judgment was reversed, and judgment given for 
the defendant. Held, that this last judgment was a final judg- 
ment in a suit, within the meaning of the judiciary act of 1789, 
c. 20, s. 25; and therefore that the Supreme Court of the United 
States had jurisdiction of a writ of error brought to reverse it. 
Weston v. The City Council of Charleston, 2 Pet. 449. 


. A case will not be dismissed by the Supreme Court on motion, 


for want of jurisdiction, on account of the Circuit Court’s hav- 
ing exceeded its jurisdiction in the decree complained of. 
Canter v. The American and Ocean Insurance Company of New 
York, 2 Pet. 554. 


. The Circuit Court of the United States have no jurisdiction of 


a suit brought by an alien, unless the defendant is a citizen of 
the United States. Jackson v. Twentyman, 2 Pet. 136. 

The Circuit Courts cannot take jurisdiction of such a case, un- 
less the citizenship of the defendant is averred upon the 
record. Ib. 


. Where the plaintiffs are all aliens, the courts of the United 


States have jurisdiction of a case in which some of the defend- 
ants are citizens of the state in which the suit was brought, and 


some are citizens of other states. Conolly v. Taylor, 2 Pet. 
556. 


. Where several aliens brought a bill in chancery, in which a 


citizen was also joined as plaintiff, all the persons for whose 
benefit the suit was brought being aliens, and in the progress 
of the suit in the Circuit Court the name of the citizen was 
on motion struck out as plaintiff, and he was made defendant; 
held that the Circuit Court had jurisdiction of the case. Jb. 


- The U. S. statute, 1789, c. 20, s. 11, provides that no District 


or Circuit Court shall ‘have cognizance of any suit to re- 
cover the contents of any promissory note, or other chose in 
action, in favor of an assignee; unless a suit might have been 
prosecuted in such court to recover the said contents, if no 
assignment had been made ; except in cases of foreign bills of 
exchange.’ Held, that a bill of exchange drawn in one state, 
and payable in another, was a foreign bill, and therefore that 
the Circuit Court of the United States had jurisdiction of 
an action brought on such a bill by an endorsee against the 
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drawer of such a bill, although the drawer and payee were in- 
habitants of the same state. Buckner v. Finley, 2 Pet. 586. 

9. Where two parties claimed the right to be guardian of a minor, 
it was held that the value in dispute was not the value of the 
minor’s estate, but the value of the office of guardian; and it 
appearing that the compensation for the services of guardian 
could not in any event amount to a sum large enough to sup- 
port an appeal to the Supreme Court of the United States, 
though the amount of the estate would have been of sufficient 
value, it was held that no appeal would lie. Ritchie v. Mauro, 
2 Pet. 243. 

10. The District Court of the Northern District of New York, 
by the U. S. st. 1814, c. 108, has, besides its jurisdiction as a 
district court, jurisdiction of all causes, except appeals and 
writs of error, cognizable by law in a circuit court. By the 
statute of U. S. of May, 1826, it was enacted ‘that appeals and 
writs of error shall lie from decisions in the District Court for 
the Northern District of New York, when exercising the powers 
of a circuit court; and from decisions which may be made by 
the Circuit Court for the Southern District of said state, in 
causes heretofore removed to said Circuit Court from the said 
District Court, sitting as a circuit court, to the Supreme Court 
of the United States, in the same manner as from circuit 
courts.’ An action brought in the District Court for the 
Northern District Court, which was equally cognizable in a 
circuit or district court, was carried by writ of error to the 
Circuit Court of the Southern District of New York. It was 
held that the Supreme Court of the United States had no juris- 
diction of a writ of error brought on the judgment of the Cir- 
cuit Court, on the ground, that the District Court in taking 
cognizance of it was not acting as a circuit court. Southwick 
v. The Postmaster-General, 2 Pet. 442. 

See JUDGMENT. 

LANDLORD AND TENANT. 

1. A building two stories high in front, with a cellar of stone 
or brick, and a brick chimney resting on the stone or brick 
foundation, and a shed of one story, were erected by a lessee, 
during his term, on the land leased to him. These buildings 
were erected with a view to carry on his business of a dairy- 
man, and for the residence of his family and servants engaged 
in his said business. The cellar in which was a spring, was 
used as a milk cellar; and the utensils of his said business were 
kept, scalded, washed, and used in the upper part of the house, 
in which his family resided. The lessee was also a carpenter, 
and had tools and two apprentices in the house, and a work 
bench out of doors, and worked in the house at his trade of a 
carpenter. Held, that the house did not become part of the 
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freehold, and might be rightfully removed by the lessee during 
the continuance of his lease. Van Ness v. Pacard, 2 Pet. 137. 

2. In an action on the case by a lessor against his lessee for re- 
moving buildings erected by him during the lease, evidence is 
admissible to show a usage or custom of the place in which the 
land lies, for tenants to make such removals of buildings during 
their term. Jb. 

LANDS AND LAND TITLES. 

1. Where the government of the United States has, by its acts, 
given a construction to a treaty, the courts of the United States 
are bound to regard that construction as correct. Foster v. 
Neilson, 2 Pet. 253. 

2. A title to a tract of land lying in the east parish of Feliciana, 
in the state of Louisiana, thirty miles east of the Mississippi, 
derived under a grant made by the Spanish government, Jan. 
2, 1804, was held to be void, on the ground that it was includ- 
ed in the territory of Louisiana ceded to the United States by 
France in 1803. Ib. 

3. By the second article of the treaty of the United States with 
Spain, of 1819, ‘his Catholic Majesty cedes to the United States 
in full property and sovereignty, all the territories which belong 
to him, situated to the eastward of the Mississippi, known by 
the name of East and West Florida.’ It was held that this 
was not an admission on the part of the United States that the 
whole of West Florida, including the territory between the Mis- 
sissippi and Iberville on the west, and the Perdido on the east, 
which was claimed by Spain, belonged to Spain at the time of 
the treaty. Ib. 

4. The eighth article of the same treaty provides, that ‘all grants 
of land made before the 24th of January, 1818, by his Catholic 
Majesty, or by his lawful authorities, in the said territories 
ceded by his majesty to the United States, shall be ratified and 
confirmed to the persons in possession of lands, to the same 
extent that the same grants would be valid if the territories had 
remained under the dominion of his Catholic Majesty.’ It was 
held that this clause did not operate as a present ratification 
and confirmation of titles, but required some act of the legisla- 
ture of the United States to carry it into effect. 16. 

5. A clause introduced into the ratification of the same treaty by 
the king of Spain, which provided that three specified grants, 
made by him of lands in Florida, one of which was of lands 
west of the Perdido, and consequently in the disputed territory, 
between that river and the Mississippi, should be annulled and 
invalid, did not operate to confirm on the part of the United 
States, other grants in the same territory not excepted. Ib. 

LOUISIANA. See Lanps anp Lanp TITLEs. 

LIMITATIONS. 
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1. 


to 


Land was appropriated by the owner for the use of the Lu- 
theran Church, but he made no deed of it, and by his consent 
the German Lutherans had used it as a place of burial, and 
had erected a building on it, which was used as a school house, 
and sometimes as a church, and they kept the land enclosed. 
The Lutherans were never incorporated as a religious society. 
It was held that the heirs of the original owner after fifty years 
from the time the land was first dedicated to pious uses, had no 
title to it. Beatty v. Kurtz, 2 Pet. 566. 


- A writ of dower is not within the statute of limitations of 


New Hampshire. The statute,only applies to actions, entries, 
and claims founded upon a previous seizin or possession of the 
lands or tenements from which the time of the limitation may 
be dated. Barnard y. Edwards, 1 N. H. Cas. 107. 


MARRIAGE SETTLEMENT. 


1. 


Where a marriage settlement provided, that on the death of the 
husband, if the wife survived, the trustees should receive a 
certain sum from his executors, which was to be invested in 
certain specified sorts of securities, ‘with the approbation’ of the 
wife. Held that the trustees in investing the money were 
bound to invest it in such of the securities as she directed, and 
could not invest it in any other of the securities mentioned in 
the settlement. English v. Foxall, 2 Pet. 595. 


. Where in such case the trustees were also executors under the 


will of the husband with other executors, it was held that the 
trustees were still bound to separate the sum provided in the 
settlement from the mass of the husband’s estate, and invest it in 
such of the enumerated securities as the widow directed. Ib. 


. The will of the husband ratified the settlement, and provided 


that if the sum specified in the settlement should be found in- 
sufficient to raise a certain annual sum for the wife, the trustees 
under his will should transfer to themselves as trustees under 
the settlement, sufficient sums from time to time to make up 
the amount of the specified annual sum. The stock in which 
the widow wished her money to be invested would not yield 
the full amount of the annuity, and if invested in a different 
manner in other stocks authorized by the settlement it would 
probably yield the full amount of the annuity. Held that the 
executors were bound to make up the deficiency in the annuity 
out of the husband’s personal estate. Jb. 


NEW TRIAL. 


1. 


2. 


An affidavit of jurors tending to show that they misapprehended 
the instructions of the judge, is not permitted to be read in sup- 
port of a motion for a new trial. Tyler vy. Stevens, 1 N. H. 
Cas. 116. 

When a party is surprised at a trial by the evidence upon a 
particular point, itis a good cause for motion to delay the trial, but 
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where no such motion is made, it is not a good ground for a 
subsequent motion for a new trial. Willard v. Wetherbee, 1 
N. H. Cas. 118. 

NOTICE. 

Notice by a committed debtor to the creditor of an intention to 
take the poor debtor’s oath, left at the office of the creditor’s 
attorney, who was absent, but whose office was in the cham- 
ber over the store occupied by the person with whom the at- 
torney boarded, is not sufficient, under the statute requiring 
‘notice to the creditor or his agent or attorney.’ Madison v. 
Rano, 1 N. H. Cas. 79. 

PAROL EVIDENCE. See Contract. 

PARTNERSHIP. 

A B and C D were partners in the business of buying and sell- 
ing pork, each of them also carrying on a separate business. 
B was the active partner. By their articles of copartnership, 
it was agreed that the money for the partnership should be 
borrowed on D’s note endorsed by B, or in any other way 
which might be suitable. The money of the partnership was 
deposited in the banks under B’s name, with his own money. 
No style of partnership was agreed on in the articles; but the 
partnership was generally known and called by the name of 
B and D, and they advertised and transacted business under 
that style, and the books of the partnership were kept in their 
joint names. When the partnership was dissolved, B became 
bound to pay the debts of the firm, and afterwards B drew a 
bill in his own name, by negotiating which he raised money to 
pay a debt due from the firm, and applied the proceeds of the 
bill for that purpose. It was held, that an action against B and 
D on this bill, declaring on it as having been drawn by the 
trading partners under the name of A B, could not be main- 
tained. Le Roy v. Johnson, 2 Pet. 186. 

PARTIES. See Cuancery anp CHANCERY PRacTICcE. 

PATENT. 

1. If the discoverer of a new invention suffers it to be used by 
others, he cannot afterwards secure it to himself by a patent. 
Pennock v. Dialogue, 2 Pet. 3. 

2. It seems, that if one person should discover an invention, and 
another person should afterwards discover the same invention, 
and bring it into public use before any patent taken out by the 
first inventor, the first inventor would lose his right to take out 
a patent. Ib. 

PEDIGREE. See Evinence, 3. 

PEW. 

By the grant of pews, a parish does not lose the right to remove 
the meeting-house in pursuance of a regular vote for the pur- 
pose. Fisher v. Glover 1 N. H. Cas. 180. 
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PIOUS USES. 

No specific grantee capable of holding land, is necessary, in order 
to support a gift of land for public and pious uses. Beatty v. 
Kurtz, 2 Pet. 566. 

PLEADING. 

1. Where non assumpsit was pleaded at the first term, and a plea of 
accord and satisfaction made after the commencement of the suit 
was pleaded at a subsequent term, as a bar to the further mainte- 
nance of the action, the court intimated an opinion that the 
latter plea, though not in form puis darrein continuance, was yet 
substantially of the same character, and was a waiver of or 
substitute for the general issue. Bank of the United States v. 
Carneal, 2 Pet. 543. 

2. A plea by the tenant, of non-tenure, to a writ of entry, beginning, 
‘And the said B comes and defends when, &c. and prays judg- 
ment of the said writ,’ and concluding, and ‘this she is ready 
to verify,’ &c. ‘wherefore’ &c. is bad on demurrer, for not 
adding ‘she prays judgment of the said writ,’ &c. Pike v. 
Bagley, 1 N. H. Cas. 76. 

PRACTICE. 

1. Where the declaration contained counts on sixty-seven bank 
notes, instead of sixty-eight, one having been omitted by acci- 
dent, and the verdict and judgment were for a sum including 
the whole sixty-eight; on error to the Supreme Court of the 
United States, the court allowed the original plaintiff to enter 
a remittitur of the sum recovered on account of the omitted 
note, on payment of costs, if the writ of error should be prose- 
cuted no further after the amendment, and affirmed the judg- 
ment of the court below deducting that amount. Bank of 
Kentucky v. Ashley, 2 Pet. 327. 

. Where a party to a suit died after the commencement of the 
term, and the court decided the case after argument, without 
hearing of his decease, the court ordered the decree to be 
entered as of the first day of the term. Bank of the United 
States v. Weisiger, 2 Pet. 481. 

3. Where an appeal from a Circuit Court to the Supreme Court 
of the United States, was prayed by a number of defendants, 
and one only executed the proper appeal bond; an objection 
to the proceeding must be taken by preliminary motion to 
dismiss the appeal for irregularity, on account of the failure to 
give the proper appeal bond. It cannot be made on the argu- 
ment of the case. Mandeville v. Riggs, 2 Pet. 482. 

4. A statute passed by a state to regulate proceedings in suits, 
cannot change the mode of proceeding in the courts of the 
United States; thus it cannot compel the courts of the United 
States to appoint commissioners for the decision of questions 
which a court of common law must submit to a jury. Bank 
of Hamilton v. Dudley, 2 Pet. 492. 


iS) 
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See JurispIcTION. 4, 6, 8. 

PRINCIPAL AND AGENT. See AGeEnt. 

PROHIBITION. See JurispicTion, 3. 

PROPRIETORS OF COMMON UNDIVIDED LANDS. See 
CONVEYANCE. 

RETROSPECTIVE LAW. See ConstiTuTION or NEw 
HAMPSHIRE. 

RELEASE. See AGREEMENT NOT TO SUE. 

SALE OF CHATTELS. 

A, being in debt, delivered goods to B, one of his creditors to 
whom he was indebted in a greater sum than the value of the 
goods, with a bill of parcels describing the goods and the prices, 
and stating that the same were bought by B, and that A had 
received payment. It was at the same time agreed that the 
goods should be sold by B and the proceeds applied to the 
payment of the debt due to B, and if any thing remained, B 
should account for it with A. It was held that this agreement 
was a fraud which rendered the sale void with respect to cred- 
itors. Parker y. Pattee, 1 N. H. Cas. 176. 

SET-OFF. , 

A note not negotiable being assigned, the maker having orally 
promised, after it became due, to pay it to the assignee, has no 
right after this, in an action in the name of the payee for the 
benefit of his assignee, to set-off any demand he has against 
the original payee. Wiggin v. Damrell, 1 N. H. Cas. 69. 

SLANDER. 

In an action for slander it is not competent to a jury to infer that 
there was no malice in uttering the slanderous words merely 
from the circumstances that they were spoken only once and 
stated as common report. Mason v. Mason, 1 N. H. Cas. 110. 

SLAVE. 

The law of Maryland of 1796, c. 47, s. 13, provides that no man- 
umission by will shall be effectual to give freedom to a slave, 
unless the slave ‘ be under the age of forty-five years, and able 
to work and gain a sufficient maintenance and livelihood at the 
time the freedom given shall commence. Held that the eman- 
cipation of a boy by will, who was between the age of ten and 
eleven at the testator’s death and able to support himself by 
his labor, was valid. Le Grand vy. Darnall, 2 Pet. 664. 

STATUTE. 

A statute of a state ratifying and confirming a void deed, will have 
the effect of passing a good title to the purchaser in the deed if 
such be the obvious intention of the legislature; the technical 
rule as to the confirmation of a void deed by a private person 
re applying to a legislative act. Wilkinson v. Leland, 2 Pet. 

7. 


See ConsTITUTION OF THE UNITED STATES. 








140 Digest of Recent Decisions. [Jan. 


SUIT. See Jurispictrion, 3. 

TENDER. 

To satisfy and discharge a written agreement for the delivery of 
specific articles, it is not enough to offer them on condition that 
the agreement be given up; they must be offered absolutely 
and unconditionally. Robinson v. Batchelder, #-N. H. Cas. 40. 

TREATIES. See Lanps anp Lanp TITLEs. 

TRESPASS FOR MESNE PROFITS. See Evipence, 2. 

TRUSTEE PROCESS. See AssigNMEnt. 

TRUSTEES. See Marriace SETTLEMENT. 

USURY. 

- A loan was made of depreciated bank notes, which were then 
current at less than their nominal value; and a note taken for 
the nominal amount of the bills payable with interest. Held 
that the contract was usurious. Bank of the United States v. 
Owens, 2 Pet. 527. 

. The act incorporating the bank of the United States provides 
‘ that it shall not take more than at the rate of six per centum 
per annum upon its loans or discounts ;’ Aeld that a note on 
which a larger rate of interest than Six per cent. had been re- 
served by the bank, was void; and that not even the money 
actually loaned could be recovered on it. - Ib. 

WILL. See Marriace SETTLEMENT. 

WITNESS. 

In an action commenced against A and B as partners alleging a 
joint promise, the process not having been served on A, and 
the action consequently abating as it regards him, A, if B release 
him, becomes a good witness for B. Le Roy v. Johnson, 2 Pet. 
186. 

WILL. 

A testatrix in her will directed her executors to invest certain 
funds, and then continued, ‘it is my desire that the interest 
thereof shall be applied to the proper education’ of her nephews, 
A, B, and C, ‘so that they may be severally fitted in some 
useful trade; and to each of them who shall have lived to finish 
his education, or to reach the age of twenty-one years, I give 
and bequeath one hundred pounds to set him up in his trade.’ 
Held that A, B, and C were not entitled to the whole interest 
on the funds, whatever might be its amount, but only to enough 
to provide for their education, for a useful trade, not for a pro- 
fession, but that the allowance for this purpose should be liberal 
if the fund would admit of it. Dandridge vy. Washington’s Ex- 
ecutors, 2 Pet. 370. 

VERDICT. 

In trespass de bonis asportatis the defendant pleaded, first, not 
guilty, upon which issue was joined; and secondly, in bar, that 
he took the goods as the property of a third person by virtue 


i) 
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of a writ of attachment and issue was joined on the plaintiff ’s 
property in the goods. The jury found, that the goods were 
the property of the plaintiff at the time of the taking, and as- 
sessed the damage, whereupon judgment was rendered for the 
plaintiff. A writ of error being brought, the verdict was held 
to be imperfect and the judgment was reversed for that cause. 
Holman y. Kingsbury, 1 N. H. Cas. 104. 
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LEGISLATION. 


Pennsylvania. 


The general assembly of this state, at the session of 1828-29, 
passed two hundred and sixteen statutes and eleven resolutions. 
This mass of legislation fills three hundred and eighty octavo 
pages. Of the acts, twenty-two only are public, exclusive of 
those which relate to the construction of canals, railroads, state 
roads, &c. 

No. 51. Electors of the President and Vice President of the 
United States. If any of the electors shall be absent from the 
seat of government, or shall die, resign, or be prevented by any 
other means from acting, the remaining electors shall choose, viva 
voce, persons to fill up the vacancies. The names of the persons 
chosen shall be immediately transmitted to the governor, who 
shall, without delay, notify to them their election. 

No. 136. Senate and House of Representatives. This act pro- 
vides that until the next enumeration of the taxable inhabitants 
of the state, the Senate shall consist of thirty-three members, and 
the House of Representatives, of one hundred members. 

No. 98. LEvxecutors. If any sole executor shall remove from 
his usual place of abode, and shall cease for one year to have any 
known place of residence in the state, the orphans’ court of the 
proper county, on the application of any creditor or other person 
interested in the estate of the testator, shall vacate the letters 
testamentary and award letters of administration of the goods un- 
administered. But if there is a co-executor, the court may vacate 
the letters testamentary, only in respect to the executor who shall 
so remove. 

Where any person shall appoint his judgment debtor his ex- 
ecutor, and the judgment shall be a lien on the real estate of the 
executor, if the judgment is bequeathed, or if there is any creditor 
interested in preserving the lien, the legatee or creditor may issue 
a writ of scire facias against the executor, to revive the judgment 
and continue the lien; and the judgment so revived shall remain 
for the use of all persons interested. 

No. 117. Land Patents. This act modifies the provisions of 
a former act passed Jan. 25, 1816, in regard to the interest on 
the purchase money. It also provides that patents shall be re- 
corded, within six months from the date, in the county where 
the land lies; otherwise, they shall be void; but new patents may 
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be issued, upon payment of the money due thereon. The re- 
ceipts of payments may be recorded in the.margin of the record, 
which record shall be prima facie evidence of such payment. 
Patents may issue, agreeably to the provisions of this act, to 
trustees, guardians, executors, or administrators in whom the 
power of disposing of the land is vested. “The benefit of this act 
is to extend only to such persons as shall comply with its provis- 
ions within two years from its passage. It is also provided that 
the provisions of the act shall not extend to any lands north and 
west of the Ohio and Alleghany Rivers. 

No. 201. Trustees. This act provides, that trustees under a 
domestic attachment, on the settlement of their accounts before 
the proper court and a confirmation thereof, may be discharged 
from further responsibility, and that the several courts of common 
pleas shall have power to compel them to settle their accounts. 

No. 205. Assignment of Judgments, &c. Where judgments, 
bonds, or other contracts shall be assigned, if the assignor shall 
die before suit brought, and no letters of administration shall be 
taken out within three months after his decease, or if he shall 
leave the state or cannot be found, the assignee may proceed by 
execution on the judgments, or prosecute his action at law, in his 
own name. If the assignor shall die after suit brought, the suit 
may proceed as if he were living. The equitable plaintiff shall 
be liable to execution on judgment in favor of the defendant. 

No. 204. Crimes and Punishments. This act provides, that 
persons convicted of murder in the second degree, manslaughter, 
high treason, arson, burglary, forgery, robbery, mayhem, kidnap- 
ping, horse stealing, and perjury, shall be imprisoned in one of 
the penitentiaries, and be kept in solitary confinement at labor 
for a longer or shorter period, according to the nature of the 
offence; and that no access shall be had to them, except by the 
official visiters, officers of the institution, grand juries, and such 
other persons as may be admitted for highly urgent reasons. 

It also regulates the management and government of the peni- 
tentiaries. Among the regulations we notice the following: The 
inspectors of the penitentiary are requived in their weekly visits 
to speak to each prisoner, out of the presence of any person em- 
ployed therein, and to examine into the truth of any complaint of 
oppression or ill conduct. No prisoner shall be discharged while 
laboring under a dangerous disease, although entitled to a dis- 
charge, unless by his own desire. None but the official visiters 
shall have any communication with the convicts. When a pris- 
oner is to be discharged, the warden shall obtain from him his 
former history; what means of education he has enjoyed; his gen- 
eral habits; what early temptations he was exposed to, and where 
he intends to fix his residence. This shall be entered in a book 
for the purpose, and if his conduct has been satisfactory, he shall 
receive four dollars from the state. 
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No. 168. Agencies for Insurance. Agents of individuals, or 
associations of individuals, not incorporated and authorized by 
the laws of this state to make insurance, shall pay annually to 
the state treasurer twenty per cent. upon the amount of all pre- 
miums received by them, or agreed to be paid to them. They 
shall also furnish to the Auditor-General a true account of all such 
premiums and a list of the amount of insurances.. If any agent 
offend against the provisions of the act, he shall forfeit one thou- 
sand dollars for every insurance made. One half of the fine shall 
be paid to the informer, and the other half shall be applied for 
the benefit of the poor. Agents and their principals, notwith- 
standing such forfeiture, shall be responsible for the payment of 
the percentage on premiums. 

No. 210. Banks. Banks are authorized to loan to or purchase 
the stock of the state, from agents appointed by the state for such 
purposes; but they are not authorized to make such purchases of 
any individual or corporation, except in satisfaction of debts 
previously contracted in the course of their dealings. 

District of Columbia. A resolution was passed by the legisla- 
ture, instructing the senators and representatives of the state in 
congress to procure, if practicable, the passage of a law abolishing 
slavery in the District of Columbia. 

American Colonization Society. A resolution was passed re- 
commending this society to the support of the general govern- 
ment. 

No. 192. Waters of the Delaware. Three commissioners are 
appointed to meet commissioners on the part of the state of New 
Jersey, to ascertain in what manner and at what places the waters 
of the Delaware may be most advantageously taken for feeding 
canals, and erecting water powers, without injury to the naviga- 
tion of the river, and to conclude an agreement respecting the 
same, which, when ratified by the legislatures of the two states, 
and assented to by congress, shall be binding. 

[In the preceding number of the Jurist, we noticed a corres- 
ponding act passed by the legislature of New Jersey. | 

Internal Improvements. A very large proportion of the acts of 
this session relate to the subject of internal improvements. State 
roads are to be laid out in every direction. Among the compa- 
nies incorporated, we notice seven for constructing turnpike roads; 
two for constructing railroads; and a railroad and coal company. 
The canal commissioners are required to locate the ‘route of a 
suitable navigation, either by canal or by canal and slack water,’ 
between Pittsburg and the borough of Erie; and to improve the 
navigation of the Monongahela from Pittsburg to the Virginia 
line. For the purpose of prosecuting and conipleting the canals 
and railroads, undertaken by the state, the governor is authorized 
to borrow, on the credit of the state, $3,000,000, at an interest 
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not exceeding five per cent. which may be repaid at any time 
after the expiration of twenty-five years. A person to be styled 
the Engineer in Chief of the Commonwealth, and Superintend- 
ent of Surveys, is to be appointed by the canal commissioners, 
whose powers under their direction shall extend to all canals and 
railroads. 

Among the private acts we notice several for the legitimation 
of natural children; ten divorces; one act for changing the name 
of a person; several granting pensions to revolutionary soldiers 
and to the widows of such soldiers; an act incorporating certain 
individuals, for the purpose of establishing a ‘Classical and Ag- 
ricultural School ;’ and an act incorporating a Marine Railway 
Company. Several religious societies are also incorporated ; 
among which is ‘The First Turkey Foot Regular Baptist Society.’ 

Many of the acts of this session are drawn up without a proper 
degree of care. In general, the laws evince great liberality and 
enterprise, and deserve to be printed on better paper. 





Illinois. 

The laws of Illinois have undergone a revision in pursuance of 
an act of January 10, 1825, in which the judges of the Supreme 
Court of the state assisted, and the laws as revised, arranged un- 
der several titles in alphabetical order, were passed at the last 
session of the legislature, which commenced on the first Monday 
of December, 1828, and the new code has since been published 
in a small octavo volume of 237 pages, presenting the novel form 
of a code in which the titles are arranged alphabetically. We 
note only those provisions which appear to be most striking, and 
likely to excite the interest or gratify curiosity of readers in 
the other states, either from their novelty, utility, or singularity, 
or importance, or their relating to subjects under discussion in 
other states. 

Appropriations. Among other things, to pay the speakers of 
the senate and house $4 a day each; members, $3; principal 
clerks of the senate and house, $5 each ; otherclerks, $4. To 
Wm. W. for administering oaths to members of the general as- 
sembly, $6; in state paper, to the printer for printing bills, messa- 
ges, reports, rules, &c. $325; house rent for sittings of Supreme 
Court, $18; to G. F. for extra official duty and for losses in 
purchasing stationary for the state occasioned by depreciation of 
the state paper, $2; to the governor, judges of the Supreme 
Court, attorney-general, and state’s attorneys, severally, 5 per 
cent. on the amount of their salaries on account of the depreciation 
of state paper money in which they had been paid; to the clerk 
of the house for furnishing a copy of the journal of the senate for 
the press, $250 in state paper money; and to the judges of the 
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Supreme Court, $250 each, for their services in revising the 
laws. 

[ We have noticed only the appropriations which give statistical 
facts of some interest, and afford grounds of comparison with the 
expenditures in other states. We may as well add here a notice 
of the treasurer’s account which appears in the end of the volume, 
from which it appears that the state debt is $ 45,000, which con- 
sists in outstanding treasury warrants, to meet which the auditor 
states debts due to the state of $49,000, including $ 19,000 due 
from a former treasurer. | 

Canal. To be opened ‘to effect a navigable communication 
between lake Michigan and Illinois River ;’ the commissioners 
appointed to explore the route and procure surveys, ‘as soon as 
they may be able to command sufficient funds, and deem it expe- 
dient shall commence the work.’ The remainder of the act 
provides for the location and sale of the lands granted by act of 
Congress of March 2d, 1827, for promoting the opening of the 
canal. This is the fourth projected route for a canal communica- 
tion between the waters of the Mississippi and the northern lakes, 
two of the others being in Ohio, and one in Pennsylvania. 

Census. The act for taking a census of the state provides that 
the returns shall distinguish the number of whites, and mark 
their ages in periods of ten years, negroes and mulattoes; and also 
state the factories, mills, machines, and distilleries. 

[It is matter of surprise that acts for taking a census, whether 
of the United States or a state, do not require the professions and 
trades to be specified; which are of much more importance, in 
a statistical view, than the ages. Statistical facts in relation to 
the subject of education, might also be added, as well as the 
number of apprentices in the different trades. And why not 
require a return of the number of pleasure carriages, waggons, Kc. ? 
horses, cattle, sheep; land in tillage, meadow, pasture, wood ? 
The different kinds of tillage? And all those facts which show 
the state of industry, arts, capital, and productive capacity? All 
these facts can be obtained with very little trouble and expense, 
additional to those of taking the number and ages of the inhab- 
itants. To compare this public proceeding with an individual 
ease: A mechanic, for instance, whose age and the number and 
ages of his family, and journeymen and apprentices, would give 
some faint knowledge of his economy and business; but an ac- 
count of stock accurately taken at successive periods, would afford 
a much better insight into his affairs. A census of the United 
States, or a state, ought to be an occasion of taking a great 
national or state account of stock. It would then give a thousand 
statistical details which are of great practical importance in legis- 
tion, war, industrial enterprises, in short, in all subjects of general 
inquiry and public interest where we are now obliged to speculate 
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and conjecture in the dark, in frequent disputes about facts, which 
may be ascertained to a certainty; and which can be satisfactorily 
ascertained only by the agency of the government. | 

Chancery. ‘The courts having chancery powers are authorized 
to decree specific performance of contracts for the sale of lands, 
where the obliger, in such contract, was deceased, without exe- 
cuting the same. 

Acknowledging of Deeds. Deeds may be acknowledged before 
judges of the supreme, circuit, or district courts of the United 
States, commissioners for taking acknowledgments, any clerk of 
a court of record, mayor of a city, notary public, or justice of the 
peace; ‘but if such justice resides out of this state, there shall be 
added a certificate of the proper clerk, setting forth that the per- 
son before whom such acknowledgment was made, was a justice 
of the peace at the time of making the same.’ A certificate of 
the county commissioners’ court is annexed, authenticating the 
justices’ commission, in case of his living in the state, unless he 
resides in the county where the land is situated, in which case 
no certificate needs to be annexed. 

Registry of Deeds. All conveyances are to be recorded within 
six months after execution, to make them good against subse- 
quent purchasers, ‘and if not recorded within that time, they 
shall be adjudged void, as against any subsequent purchaser or 
mortgagee for valuable consideration, unless such deed or con- 
veyance shall be recorded before the recording’ of the subsequent 
conveyance. If the grantee is a resident in the state, but not of 
the county where the land lies, the deed may be recorded in the 
state recorder’s office. 

Judges of Probate are elected by joint ballot of the assembly, 
and hold their offices during good behavior. 

The Supreme Court consists of four judges, ‘and exercises ap- 
pellate jurisdiction only, (except in some specified cases,) and 
has final jurisdiction of all matters of appeal, error, or com- 
plaint from the judgments or decrees of the circuit and other in- 
ferior courts, wherein the rules of law, or principles of equity 
appear to have been erroneously adjudged.’ 

‘There shall be but one term of the supreme court holden an- 
nually at the seat of government.’ 

‘Said court shall in all cases state the case, and give their opin- 
ions in writing.’ 

‘The supreme court shall have original jurisdiction in all causes, 
suits, and motions against public debtors, sheriffs, clerks, and all 
collectors of the public revenue to the state.’ 

The judges hold circuit courts in the respective counties twice 
ayear. Salaries $ 1000 each. 

Elections. At the election of governor, senators, or members 
of congress, &c. the judges of the county commissioners’ court, 
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appoint judges of elections; the votes are given either by ballot 
or viva voce, as the elector chooses, and every vote is recorded 
by the clerk of the election, with the name of the voter. Voting 
more than once subjects the party to a fine of one hun- 
dred dollars. If any doubt is suggested as to the qualifications 
of a person offering to vote, he is put under oath at the polls, as 
to his qualifications, and opposite testimony may be received at 
the same time, the judges of the election to decide. These 
judges may impose a fine not over twenty dollars for disorderly 
conduct at the election. If different candidates have the highest, 
and an equal number of votes, the choice is to be decided by lots. 
‘If any candidate shall desire to contest the validity of any elec- 
tion, [to the General Assembly] he shall give notice of his in- 
tention in writing to the person whose election he intends to 
contest, within thirty days after the election, expressing the 
grounds of objection, the name of the justice of the peace who 
will attend at the taking of the depositions, and the time when 
the depositions will be taken,’ and the person whose election is 
contested may name another, and those two a third, to take the 
testimony. ‘The members of the general assembly are elected 
for two years, the governor and lieutenant governor for four. 

Idiots, &c. ‘Whenever any idiot, lunatic, or distracted 
person, has any real or personal estate, the judge of the Circuit 
Court shall, on the application of any creditor or relation, order 
a jury to be summoned to ascertain whether such person be a luna- 
tic, insane, or distracted;’ and if the jury return that he is an 
idiot, &c. the court is to appoint a conservator. 

Insolvent Debtors. If a debtor fails to satisfy an execution, the 
creditor makes affidavit of the fact, and a ca. sa. is thereupon 
issued, upon which the debtor is brought before the judge of 
probate of the county, and is required to make an assignment 
under oath of all his property, or enough to satisfy the execution; 
and the property so assigned is for the use of his ‘ creditor or 
creditors.’ ‘The assignment may be examined by creditors and 
contested ; and questions, as to the fraud of debtor, tried by jury 
forthwith, and on the assignment being completed the debtor’s 
person is discharged, and the property disposed of by the assignee 
for the benefit of the creditors. 

Judgments and Executions. ‘A judgment shall be a lien on 
lands, tenements, and real estate, for the period of seven years.’ 
‘When a judgment shall have become a lien, and the defendant 
happen to die before execution levied, the remedy shall not be 
delayed by reason of the non-age of any heir.’ 

Certificates of land give the holder an interest liable to be taken 
on execution. 

Lands are sold on execution at public vendue to the highest 
bidder; unless the judgment is recovered on a contract made 
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previously to the time of the act being in force, viz. May 1, 1825, 
in which case the land is not sold, unless two thirds of the ap- 
praised value is bid. The debtor may redeem the land within 
twelve months, on paying ten per cent. interest on the price at 
which it was bid off. Mortgaged lands may be sold to satisfy the 
debt for which they are pledged. 

Justices of the Peace and Constables are elected by the inhabit- 
ants of the county. 

Bail for appearance is discharged if ‘ the original defendant’s 
health was such as to endanger his life by surrender.’ 

Betterments. ‘ Every person evicted from land for which he 
can secure a plain title deduced from the record of some public 
office, without notice of adverse title in like manner derived from 
record, shall be exempt from action for rents or profits prior to 
notice of adverse claims.’ And in case of eviction, he shall be 
allowed for improvements made before notice. 

Common Law and English Statutes. ‘The common law of 
England, all the statutes of the British parliament made in aid of 
the common law prior to the fourth year of James I. (excepting 
stat. 43 Eliz. c. 6, s. 2; 13 Eliz. ¢. 8, and 37 H. 8, c¢. 9,) which 
are of general nature, and not local to that kingdom, shall be the 
rule of decision and of full force until repealed.’ 

Revival of Statutes. ‘In cases where laws shall be repealed, 
and such repealing acts repealed, the first mentioned laws shall 
not on that account be revived.’ 

Mechanics’ Lien. When any contract shall be made between 
the proprietor of a tract of land or lot, with any person for erect- 
ing or repairing a building, or machinery, or appurtenances, or 
for furnishing labor or materials, or any person shall have furnished 
materials used in the building, &c. they shall respectively have 
a lien on the building or machinery and the land ; no such lien to 
continue in force more than three months from the time when 
payment should have been made, unless a suit shall have been 
commenced within that time for the purpose of enforcing the con- 
tract. 

Interest. A creditor is entitled to interest at six per cent. per 
annum on a judgment, from the time of entering up the same 
until satisfied by sale of goods on execution, or otherwise ; for 
moneys due by bond, bill, promissory note or other instrument in 
writing ; on money lent ; on money due on settlement of accounts, 
from the time of liquidating the same; and on money received 
for the use of another, and retained without his knowledge. 
Banks and moneyed institutions are forbidden to take over six per 
cent. per annum ; other parties are left to agree upon the rate. 

Blacks and mulattoes are not permitted to settle in the state with- 
out producing a certificate of their freedom, and also giving bonds 
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in $1000 not to become a charge on the public. Marriages 
between whites and negroes or mulattoes, are prohibited and void, 
and persons so married are liable to be fined, whipped not ex- 
ceeding thirty lashes, and imprisoned not exceeding one year. 
And the magistrate or person joining such parties in marriage, is 
liable to a fine not less than two hundred dollars, and ineligible 
to any office in the state. 

Conveyances. In deeds granting an estate of inheritance in fee 
simple, ‘the words grant, bargain, and sell, shall be adjudged a 
covenant that the grantor was seized of an indefeasible estate in 
fee simple freed from incumbrances, done or suffered by the 
grantor, except for rents and services reserved.’ 

Internal Improvements. Kaskasia River. Two thousand dol- 
lars out of the proceeds of the sale of Vandalia lots, and the same 
sum out of the proceeds of the sales of the Vermillion Saline 
lands, and also any grant made by congress for the purpose, are 
appropriated to remove obstructions to the navigation of Kaskasia 
river, between Kaskasia and Vandalia. 

Disturbance of religious worship and keeping Sunday. ‘ Any per- 
son who shall disturb the peace and good order of society, by 
labor or amusement, on the first day of the week, commonly 
called Sunday, shall be fined not exceeding five dollars.? Any 
person who shall by menace, profane, or vulgar language, or dis- 
orderly or immoral conduct, disturb the peace or good order of 
any congregation assembled for divine worship, shall be fined not 
exceeding fifty dollars. Persons keeping some other day than 
Sunday, as a sabbath, are excepted from this provision of the act. 
Persons charged with a violation of this act before a justice of the 
peace, shall, if they so request, be tried bya jury of from six to 
eight, to be summoned by the justice. 

Sureties. The provisions on this subject are of a novel char- 
acter, though we are not prepared to give an opinion as to their 
practical effect ; they are certainly worthy of the attention of the 
profession and of legislators. 

It is provided that if the surety in a bond, bill, or note, on which 
a right of action has accrued, is apprehensive that the principal 
debtor wi'l become insolvent, or leave the state, and by writing 
requests the creditor to commence a suit on the bond, bill, or 
note, against the principal debtor, the surety will be discharged 
in case of the creditor’s not so commencing a suit; this provision 
does not, however, extend to bonds of guardians, executors, or 
public officers. And in case of judgment against a surety or an 
obligor, he may, on motion, obtain judgment against the other 
parties to whom he has a right to resort on his having paid the 
debt. 

Shows, Exhibitions, &c. Persons are prohibited from taking 
fees for shows, rope-dancing, circus riding, &c. without previous 
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license from the county treasurer, who may fix the sum to be paid 
for the licence from five to one hundred dollars. 

Suits by or against the State. The auditor of public accounts 
may sue or be sued in behalf of, and as representing, the state. 
Though the act declares the state shall not be bound by a judg- 
ment rendered against it, in the auditor’s name, until the same is 
examined by the general assembly. This is, therefore, a general 
provision whereby the liquidation of claims, against the state is 
referred to the courts. 

Wills. This volume contains along act on the subject of wills 
and the administration on estates, which is very full and minute 
in its provisions, and appears to be very ably drawn up. 

‘Every person aged twenty-one years if a male, or eighteen 
years, if a female, or upwards, and not married, being of sound 
mind and memory, shall have power to devise lands, tenements, 
and hereditaments, or personal estate; and all persons of the age 
of seventeen years, except married women, shall have power to dis- 
pose of personal estate by will; anda married woman may dispose 
of her separate estate, both real and personal, by will, in the same 
manner as other persons.’ Act Jan. 23, 1829, s. 1. 

The validity of a will cannot be contested after the expiration 
of five years from probate, or from the ceasing of the disability of 
infants, femes covert, persons absent, or non compos mentis. s. 5. 

A devise to a subscribing witness to a will is void, unless the 
witness would have been entitled to a share of the estate, had no 
will been made, in which case the witness will be entitled to the 
devise or legacy to an amount not exceeding that to which he 
would have been entitled in case no will had been made; and in 
either case he may be compelled to appear as a witness to the 
execution of the will. s. 10. 

Birth of a child after making a will does not revoke it; but, 
unless it appear to have been the testator’s intention to leave no- 
thing to such child, it will be entitled to the same share of the 
estate as if the testator had died intestate; to be made up by rata- 
ble deductions from the other legacies and devises. _ s. 12. 

Illegitimate children inherit the estate of their mothers. s. 47. 

Aliens may hold and inherit estate in the same manner as cit- 
izens. s. 48. 

The widow of cestui qui trust is entitled to dower in an equi- 
table estate. s. 49. 





Maryland. 


At the session of the General Assembly of Maryland, com- 
menced at Annapolis, December 29, 1828, two hundred and two 
statutes and seventy-nine resolutions were passed. Of the stat- 
utes thirty-two are public. The following abstract includes all 
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which are thought to possess any interest beyond the limits of 
the state. 

Ch. 26. Idiots, Lunatics, and Persons non compotes mentis. The 
chancellor or the county courts, upon the petition of the guardian, 
trustee, or committee of any idiot, &c. and his or her appearance 
by a guardian appointed by the chancellor or county courts, may 
direct a sale of the lands of such idiot, &c. if upon a hearing, it 
appear that it will be for his interest that the same should be sold, 
and may prescribe the application and investment of the money 
arising from the sale. All such sales must be confirmed by them 
before any conveyance of the property is made; and the persons 
empowered to sell are required to give bonds for the due execu- 
tion of the trust committed to them. On the death of the idiot, 
&c. the money arising from the sale is to be distributed among 
those who would have’ been entitled to the land in case it had 
not been sold. The compensation allowed any person having 
charge of an idiot, &c. is not to exceed ten per cent. upon his 
income and expenditure. 

Ch. 201. If a lunatic or insane person be arrested on any 
process issued by a county court or by the Baltimore city court, 
or one of the judges thereof, founded on oath requiring security 
to keep the peace, and shall fail to give such security, he shall be 
subject to the same proceedings that are directed against persons 
arrested for crimes or misdemeanors by the act passed at Decem- 
ber session, 1826, ch. 197. 

Ch. 50. Sheriffs and other Officers. Any sheriff or other offi- 
cer, who shall have arrested any person under an attachment or 
capias, and permitted him to go at large, may again arrest such 
person at any time before or on the return day of the attachment 
or capias, or during the term of the court to which the same is 
returnable, and the second arrest shall be as available in law as 
the original arrest. 

Ch. 64. Board of Public Works. The act creating-a Board of 
Public Works is repealed by this statute. 

Ch. 78. Writs of Mandamus. If, in any case of violation of 
the terms or privileges of any charter granted by the state, a writ 
of mandamus shall issue, and a return shall be made thereunto, 
the party prosecuting such writ may plead to and traverse the 
return, and the other party may reply, take issue, or demur; and 
such further proceedings may be had as in an action on the case 
for a false return. If judgment is given for the party suing such 
writ, a peremptory writ of mandamus shall be granted without 
delay. 

Ch. 85, s. 6. Licenses. In case of the death of any person, 
who may have taken out a license under the act passed at De- 
cember session, 1827, ch. 117, it shall be lawful for the widow, 
executor, or administrator, to sell under the license for the rest of 
the year for which the same shall have been granted. 
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Ch. 129. Lotteries. Lotteries and other games of chance are 
prohibited, unless granted by the legislature and approved by the 
lottery commissioners; or unless proposed by the commissioners 
on behalf of the state. The consolidation of lotteries authorized 
is prohibited, unless approved by the commissioners. If any 
person sell, or open any office for the purpose of selling tickets in 
any lottery unauthorized in the manner above stated, he is subject 
to a fine not exceeding one hundred dollars for every ticket sold, 
and not exceeding five hundred dollars for every day or part of a 
day that such office shall be opened, or to imprisonment not ex- 
ceeding one year. No person (excepting the lottery commis- 
sioners in their official capacity) shall sell tickets in any lottery 
authorized as above stated, or open an office for the purpose, un- 
less he shall have first obtained a license and given bond that he 
will conform to the laws relative to lotteries; and the several dis- 
trict attorneys are required to prosecute such bond, if any of its 
conditions are violated. Upon convictions, the license is forfeit- 
ed, and the seller is forever debarred from receiving any such 
license within the state. Proof of the sale of the ticket or of an 
agreement therefor, is conclusive evidence that it was signed and 
issued according to its purport; and it is not necessary to prove 
the existence of the lottery. Provided, ‘that the provisions of 
this act shall not be deemed applicable to such dispositions of per- 
sonal property of small value as shall be made by raffle or lot, and 
which shall not be intended as evasions of the lottery system.’ If 
any person alter or forge any ticket, with intent to defraud, or sell 
any forged ticket, he is subject to imprisonment not exceeding 
seven years. This act is to be construed largely against offend- 
ers. In case any person shall propose to draw any lottery which 
the commissioners shall believe to be unauthorized, they may call 
on the attorney-general to sue out a writ of injunction to restrain 
such person, until the rights of the parties can be determined. 

Ch. 145. LExecutors and Administrators. This statute exempts 
the wearing apparel of deceased persons from exposure to public 
sale by the executors and administrators, except in cases where 
there is no widow or child, nor any person willing to pay the 
debts of the deceased; provided that the property of the deceas- 
ed is suflicient to pay the funeral expenses ; but this exemption is 
not to apply to watches and jewelry. The executor or adminis- 
trator is required to return an inventory of the wearing apparel, 
and it is to be distributed among those who are entitled to the 
personal property of the deceased. 

Ch. 148, Auctioneers. The sum of thirty thousand dollars, 
in which an auctioneer, appointed under the act of December 
session, 1827, ch. 111, is required to recognise with sureties, is 
reduced to ten thousand dollars. 

Ch. 165. Depositions. Commissioners are to be appointed by 
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the county courts for the purpose of taking depositions of wit- 
nesses in civil actions, depending in these courts; which may be 
used only in case of the death of the witness, or on proof of the 
inability of the party to procure his attendance at the trial. It is 
also provided, that any person may have the deposition of a wit- 
ness, in regard to any fact, in proving which he may conceive 
himself to be interested, taken before the commissioners appoint- 
ed under this statute. 

Ch. 174. Trusts. Where two or more trustees are appointed 
by last will, with power to the survivor to execute such trust, or 
to sell land or other property devised to them jointly, if any of 
such trustees, in writing, attested by a witness, relinquish the 
trust and deliver such writing to the register of wills, the right 
of such trustee shall therefore cease, and the remaining trustees 
shall be as fully empowered to act as if such trustee had died. 
This relinquishment is not to be construed as a release of any 
devise for his own use, unless it is expressly declared to be as a 
compensation for his services as trustee. 

Ch. 199. Misnomer. No writ of action shall abate or be dis- 
continued, nor any bail be discharged, because of the misnomer 
of the defendant, if it shall appear that the party arrested or sum- 
moned is the party intended to be sued. The court may also 
direct any writ, plea, or entry to be amended, and in their discre- 
tion allow or refuse costs to the defendant. 

Private Acts. Eleven acts were passed for divorcing different 
persons. We also notice acts for the incorporation of two com- 
panies for the construction of canals; two railroad companies ; two 
steamboat companies ; a society for promoting the culture of the 
vine; four mining companies, of which one is for the purpose of 
working mines in Mexico; and a company of Freemasons; an 
act to exempt the property of the Grand Lodge of Maryland from 
taxation; an act for the incorporation of ‘The Trustees of the 
Particular Baptist Gunpowder Church;’ and an act to prevent the 
operation of the Escheat Laws on land now held, or that may 
hereafter be acquired by the four grand-daughters of Charles 
Carrol of Carrolton, by descent or otherwise from their grandfa- 
ther. 

Manufacturing Corporations. Four manufacturing companies 
were incorporated. 

The act incorporating the Ely’s Ville Manufacturing Compa- 
ny, for the manufacture of cotton and woollen goods, contains a 
provision for the establishment of a school for the instruction of 
the children employed in the service of the company. 

It also provides, that in case of insolvency, if ‘ debits exceeding 
one half of such capital, shall at any time appear to have existed, 
then the stockholders shall be severally liable, in their individual 
capacities, to make good any deficiency in proportion to the 
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amount of stock held by each respectively, at the time of contract- 
ing said debits.’ 

The act incorporating the Baltimore Flint Glass Company pro- 
vides, that no stockholder shall be liable in person or property for 
the debts of the company. 

The acts incorporating the two other companies, one for the 
manufacture of shot, the other of iron, contain no provisions in 
regard to the personal liability of the stockholders. 











INTELLIGENCE AND MISCELLANY. 


Obituary notice of the Hon. Bushrod Washington, late one of the 
Justices of the Supreme Court of the United States. 


This distinguished judge died ot Philadelphia, on Saturday, 
November 26, 1829. The following notice of his life and char- 
acter is taken from the Boston Daily Advertiser. It is understood 
to be from the pen of one of his associates on the bench. 


The death of Mr. Justice Washington is an event, which cannot 
but cast a gloom upon all the real friends of our country. He 
was born on the 5th of June, 1762, and was of course now in the 
sixty-eighth year of his age. It is well known that he was the 
nephew, and we have a right to say the favorite nephew of Pres- 
ident Washington. The latter bequeathed to him by his will his 
celebrated estate on the Potomac, Mouht Vernon, which was the 
residence of this great patriot during the most brilliant periods of 
his life, the delightful retreat of his old age, the scene of his dying 
hours, and the spot, where by his own order his ashes now repose 
in the same tomb with his ancestors. To him also President 
Washington gave all his valuable public and private papers, as a 
proof of his entire confidence and attachment, and made him the 
active executor of his will. Such marks of respect from such a 
man,—the wonder of his own age, and the model for all future 
ages,—would alone stamp a character of high merit, and solid 
distinction, upon any person. They would constitute a passport 
to public favor, and confer an enviable rank far beyond the records 
of the heraid’s office, or the fugitive honors of a title. 

It is high praise to say, that Mr. Justice Washington well! de- 
served such confidence and distinction. Nay more. His merits 
went far beyond them. He was as worthy an heir as ever claimed 
kindred with a worthy ancestor. He was bred to the law in his 
native state of Virginia, and arrived at such early eminence in 
his profession, that as long ago as 1798 he was selected by Pres- 
ident Adams as a Justice of the Supreme Court upon the decease 
of the late Judge Wilson, of Pennsylvania. For thirty-one years 
he has held that important station with a constantly increasing 
reputation and usefulness. Few men, indeed, have possessed 
higher qualifications for the office, either natural or acquired. 
Few men have left deeper traces in their judicial career of every 
thing, which a conscientious judge ought to propose for his am- 
bition or his virtue, or his glory. His mind was solid, rather 
than brilliant; sagacious and searching, rather than quick or 
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eager; slow, but not torpid; steady, but not unyielding; compre- 
hensive, and at the samé time cautious; patient in inquiry, forci- 
ble in conception, clear in reasoning. He was by original tem- 
perament, mild, conciliating, and candid ; and yet was remarkable 
for an uncompromising firmness. Of him it may be truly said, 
that the fear of man never fell upon him ; it never entered into 
his thoughts, much less was it seen in his actions. In him the 
love of justice was the ruling passion,—it was the master-spring 
of all his conduct. He made it a matter of conscience to dis- 
charge every duty with scrupulous fidelity, and scrupulous zeal. 
It mattered not, whether the duty were small or great, witnessed 
by the world, or performed in private, every where the same dil- 
igence, watchfulness, and pervading sense of justice were seen. 
There was about him a tenderness of giving offence, and yet a 
fearlessness of consequences in his official character, which I 
scarcely know how to portray. It was a rare combination, which 
added much to the dignity of the bench, and made justice itself, 
even when most severe, soften into the moderation of mercy. It 
gained confidence, when it seemed least to seek it. It repressed 
arrogance by overawing or confounding it. 

To say, that as a judge he was wise, impartial, and honest, is 
but to attribute to him those qualifications, without which the 
honors of the bench are but the means of public disgrace or con- 
tempt. His honesty was a deep vital principle, not measured out 
by worldly rules. His impartiality was a virtue of his nature, 
disciplined and instructed by constant reflection upon the infirm- 
ity and accountability of man. His wisdom was the wisdom of 
the law, chastened and refined and invigorated by study, guided 
by experience, dwelling little on theory, but constantly enlarging 
itself by a close survey of principles. 

He was a learned judge. I do not mean by this, that every 
day learning, which may be gathered up by a hasty reading of 
books and cases. But that, which is the result of long continued, 
laborious services, and comprehensive studies. He read to learn, 
and not to quote; to digest and master, and not merely to display. 
He was not easily satisfied. If he was not as profound as some, 
he was more exact than most men. But the value of his learning 
was, that it was the key-stone of all his judgments. He indulged 
not the rash desire to fashion the law to his own views; but to 
follow out its precepts with a sincere good faith and simplicity. 
Hence he possessed the happy faculty of yielding just the proper 
weight to authority, neither on the one hand surrendering himself 
blindfold to the dictates of other judges, nor on the other hand 
overruling settled doctrines upon his own private notion of policy 
or justice. 

In short, as a magistrate, he was exemplary and able, one 
whom all may reverence, and but few may hope to equal. 
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But after all, it is as a man, that those who knew him best, will 
most love to contemplate him. There was a daily beauty in his 
life, which won every heart. He was benevolent, charitable, af- 
fectionate, and liberal in the best sense of the terms. He was a 
Christian, full of religious sensibility, and religious humility. 
Attached to the Episcopal church by education and choice, he 
was one of its most sincere, but unostentatious friends. He was 
as free from bigotry, as any man; and at the same time that he 
claimed the right to think for himself, he admitted without re- 
serve the same right in others. He was, therefore, indulgent 
even to what he deemed errors in doctrine, and abhorred all per- 
secution for conscience’ sake. But what made religion most at- 
tractive in him, and gave it occasionally even a sublime expres- 
sion, was its tranquil, cheerful, unobtrusive, meek, and gentle 
character. There was a mingling of Christian graces in him, 
which showed that the habit of his thoughts was fashioned for 
another and a better world. Of his particular opinions on doc- 
trinal points, it is not my intention to speak. Such as they were, 
though good men may differ, as to their correctness, all must 
agree, that they breathed the spirit of an inquisitive Christian. 

He was a real lover of the Constitution of the United States; 
one of those who assisted in its adoption, and steadily and uni- 
formly supported it through every change of its fortunes. He was 
a good old-fashioned federalist, of the school of the days of Wash- 
ington. He never lost his confidence in the political principles, 
which he first embraced. He was always distinguished for mo- 
deration in the days of their prosperity, and for fidelity to them 
in the days of their adversity. 

I have not said too much, then, in saying that such a man is a 
public loss. We are not, indeed, called to mourn over him, as 
one who is cut off prematurely in the vigor of manhood. He 
was ripe in honors, and in virtues. But the departure of such a 
man severs so many ties, interrupts so many delights, withdraws 
so many confidences, and leaves such an aching void in the hearts 
of friends, and such a sense of desolation among associates, that 
while we bow to the decree of Providence, our griefs cannot but 
pour themselves out in sincere lamentations. 





Trial of a Deaf and Dumb Person. 


[The following account of this curious trial is translated from 
‘ Hitzigs, Zeitschrift fiir deutsche und auslandische Criminal- 
Rechts-Pflege. Berlin, 1828.’ Some notice of this trial has 
already appeared in this country, but it is believed that the pre- 
sent is more full and detailed than any which has been hitherto 
published among us. | 

A young man named Filleron was brought before the Court of 
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Assize, at Paris, in August, 1827, charged with housebreaking 
and petty theft. Deaf and dumb from his birth, he had never 
enjoyed the advantages of education, and had neither kindred, 
friends, nor any regular occupation. Abandoned by his parents, 
he was received into the Orphans’ Asylum, and afterwards trans- 
ferred to the Bicétre, from which he ran away. Since that time 
he has lived in Paris entirely isolated, without a home or any 
means of support, except what he received from the sympathy 
of some other deaf and dumb persons. M. Paulmier, the succes- 
sor of De l’Epée and Sicard in the direction of the Institution 
for the Deaf and Dum» at Paris, was employed as interpreter, 
and it was surprising, with what ease he made himself understood 
by the prisoner, without the assistance of the signs adopted in 
the Institution. He also understood and explained the meaning 
of the prisoner with great facility. Filleron entered the hall with 
a wrinkled brow and a vacant countenance, and having thrown 
a careless glance around the assembly, he remained motionless. 

The president, with the assistance of M. Paulmier, asked him 
his name. This is the only word of which he knows the letters. 
He answered by signs that he was called Filleron, and signified 
with his fingers that he was nineteen years of age. The presi- 
dent desired that he might be asked where he was born. M. 
Paulmier, by motions and gestures, endeavored to convey to him 
the idea of a child in the cradle and at the breast. Filleron made 
signs that he had come from a great distance, and that his father 
Was a mason; and raised and lowered his hands several times to 
imitate the motion of the waves. M. Paulmier explained his 
meaning to be, that he was born on the sea-coast. M. Paulmier 
then inquired of him his place of abode, by laying his head on 
his hand as if asleep. For answer, Filleron scratched his hand 
as if afflicted with a certain cutaneous disorder; by this, M. Paul- 
mier understood him to mean, that he lived in the Bicétre. The 
bill of complaint was then read, which charged, that Filleron, 
(after he had run away from the Bicétre and had come to Paris, ) 
by creeping under a door and breaking a pane of glass, had effect- 
. ed an entrance into the Orphans’ Asylum in which he was ed- 
ucated, and had stolen the clothes of one of the young men; that 
three days after he again entered the Asylum by jumping over 
the wall, and after having eaten in the kitchen, had purloined a 
coal-scuttle, three copper stew-pans, and an apron. These 
articles were delivered by him to one Letertre, a well known 
deaf and dumb cook, who invites customers by blowing a trumpet. 
Letertre had deposited the articles with a wine merchant, who, 
having his suspicions awakened, caused Filleron to be arrested. 
The president desired M. Paulmier to make Filleron understand 
that he was accused of theft and housebreaking. M. Paulmier 
imitated the motions of a person who takes away a coat and runs 
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off; he then pointed with his finger to the accused and to the 
officers of the court. Filleron made a sign in the affirmative. 
M. Paulmier repeated his gestures, and at the same time imitated 
the movements of a cook, who shakes a stew-pan over the fire. 
Filleron signified, by lively gestures, that he understood him, re- 
peated the motions, and expressed with his fingers, that he had 
stolen three stew-pans and a utensil managed with both hands. 
He was then asked how he had effected an entrance into the 
Asylum. He now by attitudes and motions signified, that he had 
crept under a door ; broken a pane of glass with his knife, and 
having passed through a long passage, got into the kitchen ; that 
having eaten, he had taken three stew-pans from the nails on 
which they were hung; and, after wrapping them in a cloth, had 
made his escape. 

President. Ask him where he was educated. 

M. Paulmier lowered his hands, in order to convey the idea 
of a small child, and raised them gradually, to represent its growth. 
Filleron placed his hand on the collar of his jacket, to signify 
that he was educated in the Orphans’ Asylum, where the child- 
ren wear grey jackets with red collars. 

President. He was sent away from the Asylum for bad con- 
duct; ask him why he went away. 

Filleron answered this question, by signifying that he had as- 
sumed a sulky mien. He then scratched his hand, to express 
the idea, that he had been sent to the Bicétre. 

President. Ask him if he has been employed as a tailor. 

M. Paulmier imitated the motions of a person who is sewing. 
Filleron made a sign in the negative, and folded his arms, in order 
to signify that had no occupation. He then stretched them out, 
as if he were pushing violently ; by this he intended to express 
the idea, that he had worked at a well, and had turned the wheel. 

President. Ask him why he ran away the second time. 

Filleron expressed, by very intelligible signs, that he was tired 
and had been beaten. He then made a wry face, and turned his 
pocket wrong side outwards, to signify that he had not been well 

aid. 
President. How has he lived since he ran away from the 
Bicétre? 

M. Paulmier drew a large circle, to represent the city of Paris, 
and imitated the motions of a man who is eating and sleeping. 
Filleron understood this at once, and placed himself in an atti- 
tude as if he were blowing a trumpet, and then pretended to eat, 
to signify that he had lived with Letertre. © 

President. Ask him, whether some days previous to his arrest 
he did not give five francs to one of the orphan boys who was 
sweeping before the gate of the Orphans’ Asylum. 

M. Paulmier showed him five francs, and endeavored to con- 
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vey to him the idea of a boy who is sweeping, to whom some- 
thing is given. Filleron made a sign in the affirmative, and ex- 
pressed by signs, that he had obtained the money by working at 
the well. 

President. Ask him why he committed the theft. 

It was very difficult for M. Paulmier to make this understood. 
When Filleron at last comprehended his meaning, he expressed 
by signs, that he was large, subject to hunger and thirst, and that 
he must have a pinch of snuff. 

President. Ask him if he knows that it is unlawful to steal. 

M. Paulmier acted as if he would have Filleron to take away 
his jacket, pointed to the gens-d’armes and the officers of the 
court, repeated the same signs pointing to himself, and then 
omen himself in a position, as if he were seizing a thief, and 

inding his hands. ‘To all this, Filleron answered by imitating 
the motions of a man who acts eagerly, to signify that he was 
forced by hunger to steal. 

According to the statement of the Commissary of Police, before 
whom Filleron was first brought, when the stolen clothes which 
he had on were taken from him, he evinced signs of the greatest 
despair, and attempted to seize the sabre of one of the gens-d’- 
armes; and it became necessary to bind him. He then made 
signs as if in mockery, and as if he wished to throw himself into 
the water, or cut his throat. After this, he bent his head down 
and wept bitterly, and then remained motionless, and as if sunk 
in the deepest despondency. 

To the question, whether he had broken into the Asylum, Fil- 
leron answered by signs, that he had broken a pane of glass ; but 
that it had been broken before, and he earnestly insisted on this 
Jast circumstance. When the stolen articles were shown to him, 
he recognised them as such, and made signs that he was hungry. 
M. Paulmier asked him if he was sorry. Filleron again express- 
ed by signs, that he was hungry and had nothing to eat; and then 
placed himself in an attitude, as if some one were pushing him 
and pointing out to him some object. M. Paulmier explained 
his meaning to be that he was instigated by some other deaf and 
dumb persons to commit the theft. On motion of the Advocat- 
Général he was asked, whether he had not been already punish- 
ed in the Asylum for theft. To this he answered by signs, that he 
was then very small, that he was allowed but a very small portion 
of bread and was hungry. He then assumed the fixed posture of 
a soldier, to signify that he had been punished in that manner. 

President. Ask him if he has any idea of religion. 

M. Paulmier pointed to the heavens, placed himself in an atti- 
tude of supplication, and struck himself on the breast, in sign of 
guilt. Filleron did not appear to understand him; but signified 
that it had been attempted to teach him to read and write. M. 
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Magni, the Director of the Orphans’ Asylum, stated that he was 
convinced that Filleron could not distinguish between good and 
evil. 

The second witness was the deaf and dumb cook. He was a 
pupil of the Abbé de ’Epée, and could understand and make 
himself understood with greater facility. He appeared to be in 
high spirits, saluted the court with great civility, and at the order 
of M. Paulmier raised his hand with a very significant expression, 
denoting that he would open his whole heart. An inarticulate 
sound, to which he gave utterance, resembled the French word 
oui. He expressed by signs the letters of his name, Antoine Alex- 
andre Letertre, and that he was forty-seven years of age ; he then 
placed himself in an attitude as if he were blowing a trumpet, 
and laughed heartily. He expressed, by very intelligible signs, 
that he had taken the stolen articles, and that Filleron had in- 
formed him that he had received them for the purpose of getting 
them tinned over. He manifested great abhorrence, placed one 
hand on his heart, and covered his eyes with the other, and then 
pretended to push back the stew-pans that were lying on the 
table, with violence, to signify that he did not know they had 
been stolen. He then imitated the movements of a man who is 
seized and bound to a post. M. Paulmier declared, that the 
honest Letertre well understood that theft was unlawful, and that 
its consequences were imprisonment and exposure in the pillory. 

Here arose a very lively pantomime between Letertre and Fil- 
leron. M. Paulmier explained, that Letertre asserted in contra- 
diction of Filleron, that the latter had said, he had received the 
stew-pans for the purpose of getting them tinned over. 

President. Ask the witness if Filleron has ever before deliv- 
ered to him stolen goods. Letertre denied this, and made signs 
that he was honest, had a good heart, and pushed the stolen ar- 
ticles from him. 

The other witnesses had nothing of importance to state. 

The Avocat-Général contended, that notwithstanding the 
compassion we may feel for the condition of the deaf and dumb, 
the law must take its course; that there were deaf and dumb 
persons, possessing intelligence and discernment ; and that they 
were to be judged according to the measure of their understand- 
ing. In conclusion, he insisted that Filleron was capable of dis- 
tinguishing between good and evil; that he had acted with intel- 
ligence, and must therefore be pronounced guilty. 

The counsel for the accused, in the defence assumed the po- 
sition, that a person, deaf and dumb from his birth, who has 
never received any education, is not amenable to the law. In 
this condition he cannot form any ideas, for there is wanting to 
him words, the elements of all ideas. Evenif, by a kind of in- 
spiration and by observation, he has acquired a knowledge of the 
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consequences of evil actions, still it would not be possible for him 
to choose, with a clear discrimination, between an action forced 
upon him by a state of extreme necessity, like that of the prisoner, 
and a forbearance from that action for fear of its consequences. 
He has not that self-control, that freedom of will, upon which all 
liability to punishment rests. His actions are not to be measured 
by the standard of morality. But suppose this position to be un- 
tenable, he is not subject to punishment, according to the well 
established rule of law, lex non obligat nisi promulgata. However 
great may be his inclination, he cannot obtain a knowledge of the 
law ; and the apostle Paul says, ‘I had not known sin, but by the 
law ; for I had not known lust except the law had said, “‘ Thou 
shalt not covet.” Filleron has indeed seen punishments, execu- 
tions, and gens-d’armes ; but gens-d’armes are not the flesh be- 
come law. Were the seeing such objects as these sufficient to 
create a liability to punishment, a criminal code of laws would 
be useless, and it would only be necessary to ascertain whether 
the person accused has ever passed by the gallows. 

Filleron was acquitted. He received an earnest admonition 
from M. Paulmier, which appeared to affect him. 





Whether a minor is to be joined as defendant in a suit on a contract 
to which he is a party. 

The following case at nisi prius is taken from the London Atlas 
of June 7, 1829. The name of the judge is not given in the 
report of the case. 

The defendants were farmers, father and son, and carried on 
their business jointly. Plaintiff had supplied them with timber 
and in his bills had always entered them as partners. The son 
was a minor. 

Having occasion to sue them on a bill for timber, the plaintiff 
wished to be advised whether he should proceed against the 
father alone, or if he must proceed against both and leave it to 
the son to plead infancy, or how otherwise. 

Opinion. Lam clearly of opinion the plaintiff must sue the 
father alone, as the son being an infant is not liable and ought 
not to be joined. 1 Stark. 26; 5B. & A. 127. And this is the 
only plan to be adopted; because if both were sued and the infant 
should plead non-age, the plaintiff could not enter nolle prosequi 
as to him, but would have to discontinue the action and com- 
mence de novo against the other party separately. 3 Esp. 76. 
And if the non-joinder should be pleaded in abatement, the in- 
fancy may be shown in replication. 





LORD TENTERDEN, 
Lord Chief Justice of the Court of King’s Bench. 
[As a knowledge of the character of a judge throws some light 
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upon his decisions, and as the reports of cases in the English court 
of King’s bench are as familiarly quoted in this country as those 
of our own courts, we give our readers the following sketch of 
the present chief justice of that court, taken from a London 


paper. | 


Some one of the sages of our law, we believe Lord Kenyon 
himself, without the advantage of patrimony, at least to any great 
extent, remarked that there was one indispensable requisite to 
success in the profession of the bar,—that was, to be born without 
a shilling. The justness of this remark as a general proposition, 
we certainly take leave to deny, though, no doubt, there are 
particular and splendid instances in which success has been 
achieved by those on whom fortune had in earlier life most in- 
auspiciously frowned. Among the number of these latter at 
present living, the chancellor, (Lord Lyndhurst,) the ex-chan- 
cellor Eldon, the Lords Stowell and Plunkett, and Sir John Leach, 
as well as the subject of this sketch, may be enumerated. 

The origin of Charles Abbott, now Lord Tenterden, is indeed 
more humble than most of his predecessors. He is the son of 
an honest and respectable barber of Canterbury, (as we have been 
credibly informed,) in which town he was born about the year 
1760. The occupation of the father of Lord Tenterden brought 
him, as may be supposed, into frequent contact with the resident 
prebends and canons of the cathedral; and the honest conduct 
and respectable appearance of the old man, joined to his respectful 
demeanor, contributed to render him and his family general fa- 
vorites of the domestic circle; however, the present Lord Ten- 
terden came more under the notice of the clergy, and they looked 
on him thus early with a favoring and friendly eye. 

Atavery early age, the future chief justice of all England 
became ascholar at the free school of Canterbury, which is open, 
as a matter of right, to the sons of all the burgesses. At this 
school, young Abbott acquired the reputation of being studious 
and well behaved; and after a short period, his progress in learn- 
ing was such that he was appointed tutor to a young gentleman 
of the name of Thurlow, an illegitimate son of Chancellor Thur- 
low. When Thurlow went home for the holidays, Mr. Abbott 
always accompanied him, and the father of the young scholar had 
thus an opportunity afforded him of becoming more intimately ac- 
quainted with the character of his son’s tutor. The result of this 
knowledge, on the part of his lordship, was highly favorable to 
Mr. Abbott, who acquired and deserved the esteem and friend- 
ship of his powerful patron. As a consequence of his good opin- 
ion, and through the instrumentality and assistance of Lord Thur- 
low, Mr. Abbott was entered at Corpus Christi College, Oxford, 
in the year 1781. About six years previously, Lord Eldon and 
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his brother Lord Stowell, had become members of the University 
College; and, when Mr. Abbott was entered of Corpus Christi, 
the present Lord Stowell was tutor of that College. Thus at the 
same period, there were three men at the University, one a 
scholar holding an exhibition not exceeding £16 per annum, and 
the others fellows with an income not exceeding £120 annually, 
who were destined to become the heads of the legal profession 
in England—the one as Chancellor, the other as Chief Justice, 
and the third as Judge of the Admiralty and Prerogative Courts. 
The tradition of the University has recorded that there were not 
at that or any other period within its walls, three more simple 
and unassuming characters. 

In the University of Oxford, there were, at this time, two 
prizes of twenty pounds each, given annually, for the best com- 
position in Latin verse and English prose ; there has since been 
added a third, by Lord Grenville, for Latin prose. The first of 
these prizes, for the best composition in Latin verse, upon a sub- 
ject chosen by the University, is confined to those members who 
are not of more than four years standing. 

In the year 1784, the subject chosen was ‘ Globus rostaticus.’ 
This prize was gained by Mr. Abbott. In the year 1786, the 
thesis for composition in English prose, ‘The Use and Abuse of 
Satire,’ and this prize was likewise gained by him. Mr. Abbott 
thus established his character at the University for diligence and 
scholarship, and at once justified the liberal patronage of his 
friends, aud gained a reputation which was eventually of the 
greatest service to him in future life. When, after an interval of 
thirty years, Lord Eldon, as Chancellor, had to select a proper 
man to fill a judicial vacancy, he remembered Mr. Abbott and the 
reputation he had acquired at Oxford. Perhaps the Chancellor 
valued this kind of fame so much more highly, as he himself had 
been a successful combatant in the same lists. In the year 1771, 
fifteen years before Mr. Abbott gained his prize for the best com- 
position in Latin verse, Mr. Scott, afterwards Lord Eldon, obtain- 
ed the prize for his English essay on the ‘Uses and Abuses of 
Foreign Travel.’ In the usual time, Mr. Abbott, like Lord 
Stowell, became a tutor of his college—a situation of more emo- 
lument than a mere fellowship. Whilst in this situation, one of 
the sons of Mr. Justice Buller became his pupil, and the learned 
judge was so pleased with the progress of his son, and so con- 
vinced of the talents of his instructer, that he recommended Mr. 
Abbott, to quit the University, and take his chance at the bar. 
With this recommendation Mr. Abbott, fortunately for himself, 
complied; resigning, therefore, his tutorship, but retaining the 
place of fellow, he journeyed up to London, entered himself as a 
law-student, and commenced the study of special pleading. 

Of this science—if science it can be called, all confused and 
chaotic as it is—Mr. Abbott, like his patron Buller, soon became 
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a master, and having obtained the reputation of a safe and dili- 
gent draftsman, and thereby procured a character and connex- 
ion, he was, after a short interval, called to the bar. 

Whilst at the bar, Mr. Abbott compiled his celebrated work 
upon shipping, which he dedicated to Lord Eldon, at that time 
Lord Chancellor. The work is very strongly marked with that 
sense and diligent reading which have always characterised the 
author. The method is original, and the distribution and style 
are singularly plain and unaffected. Upon the whole, it is the 
best law book of Mr. Abbott’s time, and very deservedly procur- 
ed him the patronage both of the Chancellor and Lord Ellenbo- 
rough. Lord Ellenborough endeavored, but in vain, to push him 
into greater business; but Mr. Abbott was better estimated by the 
bar than: by the attorneys, and never attained any considerable 
degree of practice. Lord Eldon resolved to assist him more ef- 
fectually, and probably bore his name in mind, that he might pro- 
mote him as occasion served. 

This opportunity at length arose. In the year 1816, Mr. Jus- 
tice Heath died, and a vacancy occurred in the Common Pleas. 
It was immediately filled up with the name of Mr. Abbott. Upon 
taking his place, he was almost unknown in the court, and his 
elevation excited a very general surprise. It was thought that 
the bar of the Common Pleas might have afforded alawyer more 
adequate to the situation, and that the profession in that Court 
was not well treated in having a man who had not practised as a 
Sergeant thrust over their heads ; but the murmurings of profes- 
sional jealousy and discontent were soon stilled by the correct 
legal learning and superior scholastic attainments of Mr. Abbott. 

In his performance of the duties of the office of a Justice in the 
Common Pleas, Mr. Abbott displayed that degree of useful know- 
ledge for which the Lord Chancellor had given him credit. He 
certainly gave so much satisfaction to this head of the law, that, 
when the death of Sir Simon Le Blanc followed that of Mr. Jus- 
tice Heath, and opened a place in the Court of King’s Bench, the 
Chancellor again advanced him. This advancement was attend- 
ed with two advantages to Mr. Abbott: it was not only promotion 
from an inferior to a higher court, but a removal to a tribunal 
more congenial with his habits and manners. The rough and 
boisterous tone of the leading Sergeants in the Common Pleas 
was but ill suited to the grave and decorous deportment of the 
Chief Justice. 

In the Court of King’s Bench, Sir Charles Abbott had a still 
better opportunity for displaying his talents for business, his com- 
petency, his prudence, and his aversion to all innovation upon 
the received practice of the court and its officers. The frequent 
indisposition of Lord Ellenborough afforded him these occasions, 
and his conduct gave the fullest satisfaction to the Chancellor. 
Accordingly, the death of Lord Ellenborough no sooner afforded 
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a third opportunity for his further advancement, than he was 
made Chief Justice of the King’s Bench. Thus, in a space of 
time not much exceeding four years, a man of good habits of 
business and diligent reading, but in no respect of a capacity more 
than ordinary, ascended from the most moderate practice at the 
bar to the eminent office and dignity of Chief Justice of England, 
and thus occupied a seat which from the beginning of the last 
century to the present, had been successively filled by some of 
the ablest men in the English annals. 

As a Judge, the genius of Mr. Abbott is rather technical than 
general or comprehensive. He has not the boldness to originate 
or the dexterity to amend; but he administers the laws as they 
exist with singular precision and despatch. Grasp of mind he 
appears to have none; but in familiarly talking out a cause with 
Sir James Scarlett, he appears to be a great master of detail, and 
to be sufficiently imbued with a logical and generalising spirit. 

Moreover, no Judge of the present, nor indeed of the past 
times, has contrived to get through the enormous business of his 
court with more celerity and effect. This disposition on the 
part of the first authority in the court, while it has tended to 
repress any thing approaching to eloquence or discursiveness, has, 
nevertheless, contributed to the introduction of a more business- 
like system, by which, perhaps, the great mass of the suitors have 
been more materially benefited. 





JUDGES IN THE UNITED STATES. 

We have intended, ever since our journal was first established, 
to give an account of the judicial officers of the United States and 
of the several States, but have never been able to obtain complete 
lists of them. The following are chiefly taken from the Ameri- 
can Almanac. 

JUDICIARY OF THE UNITED STATES. 
; SUPREME COURT. 
Names of the Judges, Attorney-General, Clerk, Marshal, and Re- 
porter, their Places of Residence, and their Salaries. 


Names. Residence. Salary. 
John Marshall, Chief Justice Richmond, Va. $ 5,000 
William Johnson, Associate Justice Charleston, S. C. 4,500 
Gabriel Duvall “ Marietta, Md. 4,500 
Joseph Story Cambridge, Mass. 4,500 
Smith Thompson “ New York. 4,500 
John McLean sag Ohio. 4,500 
Henry Baldwin « Pennsylvania. 4,500 
John M. Berrien, Attorney-General Washington. 3,500 
William T. Carroll, Clerk Washington. Fees. 
Tench Ringgold, Marshal Washington. * 


Richard Peters, Reporter Philadelphia. ~ 
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MAINE. 

Salary. 

Supreme Court.—Prentiss Mellen, Chief Justice 1,800 
Nathan Weston, jr. Associate. Justice 1,500 
Albion K. Parris 1,500 
Common Pleas.—Ezekiel Whitman, Chief Justice 1,200 
Samuel E. Smith, Associate Justice 1,200 

David Perham “ 1,200 


NEW HAMPSHIRE. 
Supreme Court.—William M. Richardson, Chief Justice 1,400 


Samuel Green, Associate Justice 1,200 

John Harris, - 1,200 

Common Pleas.—Arthur Livermore, Chief Justice 1,200 

Josiah Butler, Associate Justice 1,000 

Timothy Farrar - 1,000 
VERMONT. 


The Judges of the Supreme Court, which is a court for the 
determination of questions of law, and petitions, and other matters 
not triable by jury, and has general cha~~ery powers and jurisdic- 
tion, are five in number, and are chosen annually by the Legis- 
lature. Including an allowance of $125 per annum to each 
judge, for preparing reports of the decisions of the Supreme 
Court, to be published by the State, the salaries of the judges are 
$ 1175 each. 

Richard Skinner, Chief Justice. 

Samuel Prentiss, 
Titus Hutchinson, 
Bates Turner, 
Ephraim Paddock, 


The Legislature appoints annually two assistant judges in each 
county, who, with one judge of the Supreme Court, compose the 
County Court. The County Court has original exclusive juris- 
diction in cases triable by jury, where the matter or thing in 
question exceeds the value of one hundred dollars; and in some 
cases where smaller damages are claimed. The assistant judges 
of this court have no salaries, and their fees vary probably from 
$50 to $250 per annum, according to the business done in the 
respective County Courts. There are thirteen counties. 


Assistant Justices. 


MASSACHUSETTS. 
Supreme Court.—Isaac Parker, Chief Justice $ 3,500 
Samuel Putnam, Associate 3,000 
Samuel 8S. Wilde “ 3,000 


Marcus Morton “ 3,000 
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Salary. 

Common Pleas.—Artemas Ward, Chief Justice 2.100 
Solomon Strong, Associate 1,800 

John M. Williams “ 1,800 

David Cummins “ 1,800 


Municipal Court, Boston.—Peter O. Thacher, Judge _—-1,200 
RHODE ISLAND. 


Supreme Court.—Samuel Eddy, Chief Justice $ 650 
Charles Brayton, ? . - 
Gaal Randall, § Associate, each 550 


The Judges receive also an entry of $3 on Insolvent 
Petitions. 

In each county is a Court of Common Pleas consisting 
of five Judges each, making twenty-five in the whole, 
besides the Judges of the Supreme Court. 


CONNECTICUT. 


Supreme Court.--Stephen T. Hosmer, Chief Justice $1,100 
John T. Peters, 
Jeremiah G. Brainard, 
James Lanman, 
David Dagget, 
County Courts.—The Judges are appointed annually by the 
Legislature. Pay of the Chief Judge, $350 a day; and of 


the Associate Judges $3 a day, during the Session of the Court, 
and nine cents a mile for travel. 


Associate, each 1,050 


NEW YORK. 
Reuben A. Walworth, Chancellor $ 2,000 
Supreme Court.—John Savage, Chief Justice, 
Jacob Sutherland, Associate, $ 2,000 each. 
William L. Marcy, “ 
Circuit Court.—Eight Judges. Salary, $ 1,250 each. 
1 Ogden Edwards, 5 Nathan Williams, 
2 James Emott, 6 Samuel Nelson, 
3 William A. Duer, 7 Daniel Mosely, 
4 Esek Cowen, 8 John Birdsall. 


The term of service of all the above Judges expires at the age 
of sixty years. 

There are fifty-five counties in the State, in each of which (ex- 
cept in New York) there are five judges of the County Courts. 
No salary paid by the State. Term of service, 5 years. 

Superior Court, New York. 

Samuel Jones, 


Josiah Ogden, Judges. Term of service five years. 
Thomas I. Oakley, 
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MARYLAND. 

Salary. 
Chancellor, Theodorie Bland $ 3,600 
Court of Appeals.—John Buchanan, Chief Judge 2,200 
Richard Tilghman Earle, Associate 2,200 
William Bond Martin, “ 2,200 
Stevenson Archer, * (Baltimore) 3,000 

Thomas Beale Dorsey, “ . 
John Stephen, * 2,200 


County Courts.—The State is divided into six judicial districts, 
for each of which there are three judges. Each court is constitu- 
ted of one of the Judges of the Court of Appeals, and two Asso- 
ciates. The salary of these county Associate Judges is $ 1,400 
each, except in Baltimore district, where the Associates are paid 
$ 2,200 each. 


First Judicial District.—John Stephen, Chief Judge. 
Edmund Key, Pere a ee 
John Rowby Plater, ee 
Second Judicial District.--Richard Tilghman Earle, Chief Judge, 
Lemuel Purnell, 
Philemon B. Hopper, 
Third Judicial District—Thomas Beale Dorsey, Chief Judge, 
Charles J. Kilgour, hi aniabs Cialis 
Thomas H. Wilkinson, § “°° iia 
Fourth Judicial District.—William Bond Martin, Chief Judge, 
Asa Spence : 
William Tingle, Associate Judges. 
Fifth Judicial District—John Buchanan, Chief Judge, 
Abraham Shriver, 
Thomas Buchanan, 


Sixth Judicial District.—Stevenson Archer, Chief Judge, 


Associate Judges. 


Associate Judges. 


Charles Wallace Hanson . 
Thomas Kell, ? Associate Judges. 
Baltimore City Court.—Nicholas Brice, Chief Judge $2,400 
William M’Mechan, Associate 1,500 
Alexander Nesbit, " 1,500 
NORTH CAROLINA. 
Supreme Court.—John Hall, Judge, $ 2,500 
Leonard Henderson, « 2,500 
John D. T . % _ 2,500 





Superior Court.—The state is divided into six circuits, in which 
the Court is held half yearly in the sixty-four counties; so that 
one judge attends ten or eleven counties, which occupies him so 
many weeks, The judges are paid $90 for every Court they 
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attend. Their names are William Norwood, J. J. Daniel, John 
R. Donnell, James Martin, Robert Strange, and W. P. Margum. 


GEORGIA. 


Superior Court.—There are eight Judges of the Superior Court, 


and each presides in a Circuit, making eight Circuits in the 
whole. 


1. Northern Circuit, William H. Crawford, Salary, $ 2,100 
2. Southern “ — Thaddeus G. Holt, 2,10 

3. Eastern “ William Law, * 2,100 
4. Western “« Augustus S. Clayton, “ 2,100 
5. Oakmulgee ‘“ Thomas W. Cobb, « 2,100 
6. Flint “¢ Christopher B. Strong, “ 2,100 
7. Middle “ William W. Holt, e 2,100 
8. Chatahooche “ Walter T. Colquitt, . 2,100 


Inferior Court.—There is one in each county, each composed 
of five Justices elected by the people. They have no salaries, 
and possess the powers of courts of Probate. 


OHIO. 
Salary. 
Supreme Court.—Calvin Pease, Chief Justice $ 1,200 
Peter Hitchcock, Associate , 1,200 
Joshua Collett as 1,200 
Gustavus Swan - 1,200 
Circuit Court.—Presiding Judges in each Circuit. 
Salary. Salary. 
1. George B. Holt $ 1,000 | |6. George Smith $ 1,000 
2. Frederick Grimké 1 000 '7. Ebenezer Lane 1,000 
3. George Todd 1 000 8. Thomas Irwin 1,000 
4, Alexander Harper 1 000 9. George P. Torrence 1,000 
5. Jeremiah H. Halsek 1 000 | 


There are three Associate Judges in each county, who receive 
$2 a day, while the court is in session. The judges of both 


courts are elected every seven years. The number of Associate 
Judges is about 200. 


MISSOURI. 

Salary. 
Supreme Court.—Mathias M‘Girke, Judge. $ 1100 
George Thompkins " . 1100 
Rebert Wash “ , 1100 
Circuit Court.—David Todd & ; 1000 
N. B. Tucker « : 1000 
William C. Carr sa : 1000 
John D. Cook « ; 1000 

VOL. I1].—NO. V. 22 
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ILLINOIS. 
Salary. 
Supreme Court.—William Wilson, Chief Justice $ 1000 
Thomas C. Brown, Associate Justice 
Theophilus W. Smith “ ” 
Samuel D. Lockwood “ = 
INDIANA. 
Salary. 
Supreme Court.—James Scott, Chief Justice $ 800 
Isaac Blachford, Associate Justice 700 
Jesse L. Holman “ " 700 


This state is divided into five circuits, in each of which a cir- 
cuit court is holden semi-annually in each county before a president 
or circuit judge, and two county or associate judges. The fol- 
lowing are the names of the Presidents. 

First Circuit—John R. Porter. 

Second “ John Ross. 

Third “ Miles C. Eggleston. 

Fourth “ James R. E. Goodlet. 





The New Regulations of the Inner Temple. 

The London Observer of July 26, 1829, gives the following 
account of some proposed regulations of the Inner Temple. It 
is interesting in this country, from its giving some idea of the actual 
situation of the most important branch of the legal profession in 
England ; and also on account of the biographical facts contained 
in it. 

‘For some years there has been a disposition evinced to restrict 
the admissibility to the bar, on the ground that the great and 
growing increase of the number of barristers is attended with in- 
jurious effects on the character of the profession. ‘The desire of 
vesting a power of exclusion in the Benchers is known to have 
prevailed more strongly among those of the Inner Temple than 
in any other inn of Court; and there it appears this power is first 
to be assumed. The intended restrictions, which are said to 
have originated with the Attorney-General, have not yet been 
formally promulgated; but they are so far established that they 
have been communicated to the officers of the Society, and by 
them, on inquiry, are stated to the Members. By these new reg- 
ulations, no person can be admitted a member, with the view of 
being called to the bar, until he has undergone a previous exam- 
ination as to his knowledge of the Greek and Latin classics, and 
of Literature in general. Before he can be called to the bar, he 
must undergo a second examination as to his classical and literary 
knowledge, and also as to his knowledge of law, by Examiners to 
be appointed for that purpose. If he receive a certificate of pro- 
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ficiency from these Examiners he must still undergo a final ex- 
amination before the Benchers themselves; and unless they are 
satisfied in these respects, and as to his moral character, his pro- 
perty, and any other circumstances into which they may choose 
to inquire, they will not call him to the bar. These regulations 
are to take effect immediately, without any exception in favor of 
the present members. At present no practising attorney can be 
called to the bar until his name shall have been taken off for two 
years from the rolls of the courts of Westminster, and no articled 
clerk can be called till two years after his articles shall have been 
cancelled. A new order will be issued, by which no solicitor, 
attorney, or articled clerk whatever, will be admitted a member, 
to be called to the bar, until three years after his name shall have ~ 
been taken from the rolls, or his articles cancelled. It is said to 
be in contemplation to prevent special pleaders from practising 
below the bar, or to prevent those who choose that course from 
being called to the bar afterwards. It is said also that a sched- 
ule of his property will be required from every member before his 
call to the bar, and that £400 per annum will be his requisite 
qualification. The Examiners, who will be four in number, will 
be barristers ; those at present named for the Inner Temple, are 
Mr. E. H. Anderson, Mr. Richards, and Mr. Scarlett, the son of 
the Attorney-General. It is expected that when these regula- 
tions are formally established in this Society, they will be extend- 
ed to the other Societies. The special pleaders and the attorneys 
complain loudly at the proposed restrictions, which they contend 
will have the effect of rendering the bar a close monopoly, and of 
depriving it of the eloquence, talent, and energy which now dis- 
tinguish it, and which result altogether from the facility of admis- 
sion, and the consequent rivalry of a numerous body of competitors. 
The whole business of pleading will be thrown at once into the 
hands of the barristers, many of whom, it is well known, are ut- 
terly ignorant both of the science and practice of pleading. The 
pleaders take silver fees, but the barristers must take nothing less 
valuable than gold ; half a crown fees are not yet unknown amon 

the pleaders ; but the barristers can take nothing less than half a 
guinea. The cost of advice will be raised to the client, and to 
such an extent that the already intolerable expenses of law will 
be increased three or four fold. These are the objections urged 
to these restrictions on free competition, the very object which, 
in every other profession and pursuit, it is the policy of the coun- 
try to encourage and extend. The evil that will result from the 
power of exclusion is illustrated by the list of great men, the light 
and glory of the legal profession, who, beginning their career 
with Lord Thurlow’s talisman of success, ‘parts and poverty,’ 
have risen to the highest honors of the law. The late Lord 
Chancellor, and his brother, the greatest civilian of the age, Lord 
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Stowell, are the sons of a coal-fitter at Newcastle. Lord Stowell 
supported himself at college as a private tutor ; and Lord Eldon 
was originally bred an attorney, and was prompted by private 
reasons to enter himself for the bar. He was indebted to Mr. 
Sinclair, the recorder of York, for the means of going circuit, for 
some time, and has often related himself anecdotes of the diffi- 
culty he experienced in getting into practice inchancery. There 
is a well known anecdote which he used to repeat pathetically, 
of his being cheated by a fawning Solicitor out of the first fee he 
earned at the bar, by signing a bill, on a promise that he should 
receive the guinea immediately. The Lord Chief Justice of the 
King’s Bench is the son of a hair-dresser at Canterbury, and was 
educated at the Grammar School, which is a charitable founda- 
tion. The present Lord Chancellor is the son of Mr. Copley, the 
painter, and certainly had not £400 a year when he was called 
to the bar. The Chief Justice of the Common Pleas is the son 
of a country attorney. The Solicitor-General is also a hair-dress- 
er’s son, and was clerk to Mr. Groom, the late Lord Londonder- 
ry’s Solicitor. His admission to the bar was opposed on that 
very ground, but granted by the exertions of Mr. Hargrave, who 
supported it with reference to the talents Mr. Sugden had dis- 
played in a legal work he had published while a student. Mr. 
Serjeant Wilde was, within a few years, an attorney in the city, 
in partnership with his brother, who has had so long a contest 
with Mr. Winchester, for the Admiral’s gown of Vintry Ward. 
Of the King’s Counsel, Mr. John Williams is the son of an attor- 
ney in Cheshire, and Mr. Frederick Pollock of a saddler at Cha- 
ring Cross; Mr. Bickersteth was lately a house surgeon and 
accoucheur in the family of Lord Clifford; Mr. Gurney’s mother 
kept a bookseller’s shop in Holborn ; Mr. Campbell was a reporter 
on a morning paper, as also was Mr. Serjeant Spankie, before he 
went to India, and Mr. Stephen, the Master in Chancery, who 
did himself honor by resisting an attempt to prevent the call of a 
reporter, avowing that he himself could never have gone to the 
bar, if he had not supported himself in that manner. Five colo- 
nial Judges have been reporters, and some of the most rising bar- 
risters at present were engaged in the same occupation. 

These are the living instances of the advantages of free admis- 
sion ; and there are abundant examples among those who are 
departed ; Lord Kenyon was an attorney’s clerk ; Lord Hardwick, 
first a peasant, and afterwards an attorney’s writer and office boy; 
Lord Thurlow used to boast of his own self elevation ; Chief Jus- 
tice Saunders, famous for his reports, was actually a beggar boy, 
and was taken from charity into an attorney’s office. Lord Clif- 
ford was the son of a grocer at Bristol, and owed his rise entirely 
to having attracted the attention of Sir Vicary Gibbs, who used 
to lodge at his father’s house. Lord Erskine was a half-pay offi- 
cer, without a shilling of property when he came to the bar; and 
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Curran owned truly, at the Prince of Wales’ table, that he had 
been raised from the condition of a peasant only by the bar. All 
these great men must have been excluded by the regulations now 
about to be imposed, and doomed to inferior stations in life, 
where their talents would have been useless. Two other striking 
instances of the injustice of these restrictions might be afforded 
in the cases of Sir James Mackintosh and Sir Samuel Romily, 
both of whom it is known commenced their professional career 
with no fortune of four hundred pounds a year. The Benchers 
legislate in their secret chamber, over their wine, and give no 
reason for what they enact; but they may perhaps be taught the 
impolicy of agitating a question, which, being brought before 
Parliament, may lead to a further inquiry into the fitness of leav- 
ing such powers in their hands as they now even possess, and as 
they have acquired—nobody knows how. 





Law-Suit about a Surname. 


[This is translated from the French. It first appeared in the Paris Constitu- 
tionel. The translation was made for the Boston Daily Advertiser. ] 

A law-suit about a sur-name! Ridiculous enough, and yet not 
the less true, that the Royal Court of Nismes was so occupied 
through four solemn sittings, which were attended by a numer- 
ous and respectable auditory. The parties concerned were of the 
highest rank of society. There we saw a Prince of the Church, 
the Cardinal de la Fare, with the two Marquises, his brothers, 
who had cited before the court the two Marquises, Cabot de la 
Fare, one a knight of St. Louis, and formerly Chef d’Escadron, 
in the Light Cavalry; the other decorated with honors at Wagram 
and Dresden, and having also gained the rank of Chef ’dEscadron 
at the point of the sword. Of what, then did the Archbishop of 
Sens, and Auxerr complain? What did this Prelate require? He 
charged them with having usurped his name to make a surname 
for themselves. He charged them with having unduly taken the 
title of Marquis. He called on them to renounce both the title 
and the surname, and for the future to style themselves Cabot 
merely. What said the defendants? That they took the surname 
of de la Fare, in pursuance of an acquisition made in 1719 by 
their family, of an estate belonging to them, which descended 
with all its honorary and seignorial rights, that in so doing, they 
had followed an immemorial custom, that they had been Mar- 
quises quite as long as the Messieurs de la Fare; they had enjoyed 
both the title and the surname for a great number of years, without 
either being questioned; and that they had used them in a great 
number of public proceedings. 

It was not one of the least remarkable features of this case, to 
hear the anti-feudal and even highly constitutional language used 
by the counsel for the Cardinal de la Fare; ‘ Our adversaries,’ 
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said M. Bechard, ‘pretend to hold the name of La Fare as a 
feudal surname! We leave them to defend property against usur- 
pation, the law against abuse, constitutional principles against the 
decrepid pretensions of the old system. How many gentlemen 
peasants are there then whose nobility arises from the possession 
of a morsel of ground, or the remains of aruined mansion. How 
many noble citizens are there whose titles were probably lost in 
the revolutionary disorders? Public irony does ample justice to 
their fallen vanity. Let us leave to the descendants of our ancient 
nobility, stripped as they have been of so many other benefits by 
our civil troubles, let us leave them that wreck of their last splen- 
dor, the lustre they owe to their name.’ 

This cause gave a fine opportunity, no doubt, for satirical el- 
oquence; let us see whether Mr. Cremieux, who was counsel for 
the defendants, turned it to their advantage. His biting sarcasms 
more than once excited the laughter of the auditory. ‘A Prince 
of the Church,’ exclaimed the orator, ‘a Grandee of the State, 
the Cardinal de la Fare, the Archbishop of Sens and Auxerre, 
Primate of the Gauls and of Germany, Duke and Peer of France, 
awakes all at once from along slumber; he directs his noble 
looks to the extremities of his kingdom; from the interior of a 
palace of our kings, where he dwells, he perceives at the bottom 
of the province a peaceful family, whose audacity has led them 
to assume the surname of La Fare! In the circle of the immense 
horizon, he sees a speck which annoys him: it is the maker’s 
cottage which offends the proud vanity of the Prince; it must fall. 
Yes, the same hand which at the conclave puts into the sacred 
urn the inspired suffrage which gives a Pope urbi et orbi (to the 
city and to the world), this hand writes and signs a declaration, 
that the Cardinal is our chief, and also our adversary. At the 
sight of such a plaintiff in such a cause, have I not the right to 
exclaim, Vanitas vanitatum, et omnia vanitas !—( Vanity of vanities, 
all is vanity.) We have smiled,’ continued the counsel, ‘in 
thinking that the Primate of the Gauls and of Germany should 
be critical upon feudality : we were rejoiced to hear the Cardinal 
de la Fare render such brilliant homage to our constitutional 
charter. But why these complaints in favor of ancient families? 
Of what has the Prelate been despoiled in our troubles, who 
appears here to-day with so many titles, and whose splendor is 
supported by accumulated allowances from the state, which 
exceed 100,000 francs (£4000 sterling), when we ourselves 
receive a pension of 1200 francs (£48 sterling) for wounds which 
compelled us to leave the service of our country? Again, have 
not those that reproach us done the very same thing themselves ? 
Look at our adversaries: they used to be La Fare Latour, and 
La Fare Tornal, they now are La Fare Allais, and La Fare Ve- 
nejean. In earlier days your family had for its surname Bringuier; 
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at a later period you took the surname of La Fare, deriving it 
from an estate where your ancestors dwelt, if you be really 
descended from the ancient La Fares, which is very doubtful. 
On this estate was a castle, which was crowned by high towers, 
called whares or fares, because, each being surmounted by a light, 
they serve as guides to navigators; you have them in your arms, 
and your motto is, “Lua nostris, hostibus ignis,” (light for our 
friends, fire for our enemies.) It was for this surname you gave 
up that of Bringuier.’ 

M. Injalric, the King’s Advocate, who next addressed the 
court, shewed an equal degree of acuteness, in speaking of the 
mania of surnames and noble distinctions, and of talent, in dis- 
cussing the considerations connected with this trial; as well as 
great independence in his conclusions. Though they were un- 
favorable to the Archbishop, we are sure his eminence could not 
hear the concluding words of the advocate without deep emotion: 

‘There is no law that compels us to judge this case; and there 
is, on the contrary, a custom of eight centuries in favor of the 
Messrs. Cabot. It is difficult to make one’s way through the 
cases of those who have used, or abused, as it may be, the silence 
of the law ; and in this doubtful state of things, I am called on to 
make a victim of a respectable and aged man, and on the brink 
of his tomb—to plunge a poinard in his breast; I am called on to 
take away from him a name he has borne with honor, under 
which he is known, he has served, and he has done the most 
important deeds of his long career. In so doing I shall, I may 
say, tear from his breast the cross of St. Louis, which in that 
name he received; I shall carry despair into a heart devoted to 
the august family of our king: I should tarnish and disgrace him 
and his. Neither the honorable wounds of his son, Camille, nor 
the cordon of officer of the Legion of Honor which decorates him, 
nothing shall prevent me; and his two brothers, one a Lieuten- 
ant Colonel of the Guard, and the other a Captain, I shall see 
forced perhaps to quit their corps, or prove by their sword that 
they are not unworthy of the name they bear. I shall even reach 
him who was the companion of his Majesty in exile (M. de 
Bruges.) I shall even reach that General, brave in every battle, 
wise in every counsel, and always forward to support in the tri- 
bune the unfortunate who called for his aid, (Gen. Brun de Vil- 
leret, who is married to a daughter of the Cabot family,) and I 
shall listen to no considerations in carrying into effect I know not 
what law which has never yet been executed, and which is not 
capable of application to any case. Ah, no! I shall not; for the 
Messieurs de la Fare will not have it done themselves. Their 
noble heart denies what their mouth demands.’ 

The Court, in agreement with the King’s Advocate, confirmed 
the judgment of the Great Tribunal, and decided that the Mes- 
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sieurs Cabot had the right to call themselves Marquises of Cabot 
de la Fare, without, however, having the power to sign or call 
themselves by the surname of La Fare, whether alone or preced- 
ed by the title of Marquis, unless the name of Cabot was used 
before it. 

Ought we to be sorry that the Messieurs de la Fare have lost 
their cause? Ought we to congratulate the Messieurs Cabot for 
having gained it? Neither one nor the other; we must laugh 
heartily; that is all. 


Legislative Decrees of Divorce. 


The subject of divorce is, in some states, under the jurisdiction 
of the legislature, in others within that of the judicial tribunals. 
An application for .divorce necessarily involves one of two 
questions; first, whether the marriage was void ab inilio, or, se- 
cond, whether one of the parties has by violating the contract 
forfeited all benefit under it. Both of these questions are strictly 
of judicial jurisdiction. When, therefore, a legislative body 
undertakes to decree a divorce, it acts in the capacity of a judicial 
court, for otherwise there would be two objections to any such 
proceeding by such body in the United States, the first being 
general, and of force in all countries, the second arising on the 
constitution of the United States; for it is contrary to the first 
principles of legislation, to legislate on private controversies in 
individual cases, for the will of the supreme power being pre- 
viously declared, is a rule of conduct; but to determine the penalty 
of an act after it has been done, or to legislate in respect to past 
facts is a characteristic of an arbitrary government; and the con- 
stitution of the United States accordingly prohibits any law of a 
state in violation of contracts, or any ex post facto law, and if we 
consider a legislature, therefore, as enacting and not adjudicating 
in cases of divorce, this provision of the constitution is violated. 
The legislatures must therefore be considered rather as judicial 
tribunals in the exercise of this branch of their jurisdiction. And 
the question very naturally arises whether they are the best or- 
ganized courts for the discussion and decision of questions arising 
on this particular species of contract. In our abstract of the le- 
gislation of North Carolina, in the Jurist for October last, our 
readers will recollect a long list of decrees of divorce. .The same 
subject makes a conspicuous figure in some other of the States. 
Governor Shultze, of Pennsylvania, presses this subject upon the 
consideration of the legislature of that state, in his message of 
November last, in the following terms: 


‘Application for divorces to the legislature become every year 
more numerous, and of necessity consume, in the investigation of 
the concerns of individuals, a large portion of that time which 
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might profitably be bestowed on the business of the public. In 
some cases it is feared that application is made to the legislature 
and acted upon without sufficient evidence that the party com- 
plained against has been duly notified of the application intend- 
ed. Could not all the ends of justice likely to be attained by the 
granting of divorces, be more certainly attained if the jurisdiction 
of our courts were more extended over them, and the causes of 
divorce more fully defined than at present ?? 


Summary process against tenants to compel a surrender of the de- 
mised premises at the expiration of the term.—In the same message 
of Governor Shultze, to which we have already referred, he re- 
commends a provision in relation to landlord and tenant, as fol- 
lows : 

‘If I am not much misinformed as to the operation of the laws 
which now regulate the relations between landlords and tenants, 
they loudly call for the benefits of revision and consolidation. 
This is more especially the case in our cities and large towns, 
where a large proportion of the houses are rented. I recom- 
mend in an especial manner, that a prompt and cheap remedy be 
devised by which tenants shall be compelled to surrender up pos- 
session, when required so to do, at the end of the period for which 
the premises shall have been demised. The act of the 25th of 
March, 1825, which was intended to remedy this evil in the city 
and county of Philadelphia, is complained of as almost wholly 
inoperative, as the tenant must voluntarily have removed from 
the premises before the landlord can have a writ of possession 
issued. How far the peculiar powers vested in landlords for the 
securing of their rent is founded in justice, or derived from the 
ancient laws of England, and adopted without sufficient exami- 
nation, is a matter not unworthy to occupy a portion of the time 
of the general assembly.’ 


Taz on Law Suits. We regret exceedingly to meet with the 
following passage in the same message of Governor Shultze, to 
which we have alluded above. 


‘The importance of giving publicity with as little delay as pos- 
sible to the decisions of the supreme court, is sufficiently obvious. 
It seems to be considered that the profits to be derived from the 
publication of reports of decisions, will hardly compensate for the 
labor and expense to be incurred in preparing and publishing 
them. I would therefore recommend that provisions be made by 
law for the employment of a reporter. By a small tax on writs 
of error, which could not operate oppressively on any one, a fund 
might be provided for the payment of the reporter.’ 


It seems to be enough to subject the parties to the costs of their 
VOL. I1I.—NO. V. 23 
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suits, without taxing them besides with the expense of publishing 
reports of the cases for the benefit of the public. The only 
apology for any such tax would be, that the public is at the ex- 
pense of maintaining court houses, paying the salaries of judges, 
&c.; and the tax may be considered only as a reasonable compen- 
sation for those facilities afforded at the public expense towards 
the settling of private controversies. But this would not be a 
very liberal footing on which to put the question, and will not 
probably be considered a good reason for levying this very ob- 
a species of tax. Reports of decisions ought to be pub- 
ished, in some degree at least, at the public expense, and under 
public authority, for the reason that they are practically a part of 
the laws by which the conduct of people is to be regulated and 
their rights, obligations and duties determined ; since the con- 
struction given to the laws by the courts, do in fact, to all practi- 
cal purposes, constitute a part of those laws. 


Law Drafting. We have occasionally remarked upon the un- 
skilfulness of the drafts of some of the statutes which it has been 
our duty, in the course of our publication, to examine. It is in- 
deed a little singular, that, in the practical course of our legisla- 
tion, especially in the states, so many persons should be rec¢y 
and think themselves quite competent to draftalaw. We observe 
a law in the statute book of Massachusetts, the object of which 
was, probably, to substitute imprisonment for whipping, in all 
cases in which the substitution had not already been made by 
previous acts, but the act appears to abolish every species of pun- 
ishment for all kinds of crimes, except a fine not over $200 and 
imprisonment not exceeding six months. The act runs thus: 

An Act for abolishing the punishment of Whipping within this Commonwealth. 

Be it enacted by the Senate and House of Representatives, in 
General Court assembled, and by the authority of the same, 'That no 
person, convicted of any offence, before any court of this Com- 
monwealth, shall ever be punished by whipping; but the court, 
having jurisdiction of the case, may, and shall, sentence such 
convict to a fine, to the use of the Commonwealth, not exceeding 
two hundred dollars, or to imprisonment for a term not exceeding 
six months, according to the aggravation of said offence. [ Feb. 
28, 1826. ] 
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